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IN THE SUPREME COURT OF THE
STATE OF IDAHO
HOPKINS NORTHWEST FUND, LLC.,
an Idaho limited liability company,
Plaintiff-Respondent,

-vsLANDSCAPES UNLIMITED, LLC., a
Nebraska limited liability company,
Defendant-Appellant,

And
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S
POINT DEVELOPMENT CORPORATION, an
Idaho corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC., an Idaho limited liability
company; LANCO, INC., an Idaho limited
liability company, ADVANCED CONCRETE
INC., an Idaho corporation; BUILD 4 U, INC.,
an Idaho corporation; KMO, INC., an Idaho
corporation; MATZDORFF RESOURCES, LLC.,
an Idaho limited liability company, d/b/a
MIKE'S SAND & GRAVEL; and THE CITY OF
NAMPA, IDAHO, an Idaho municipality,
Defendants.
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Appeal from the Third Judicial District, Canyon County, Idaho.
HONORABLE GREGORY M. CULET, Presiding
John R. Goodell, RACINE, OLSON, NYE, BUDGE & BAILEY, CHTD.,
P.O. Box 1391, Pocatello, ID 83204-1391
Attorney for Appellant
Stephen J. Gledhill, TROUT, JONES, GLEDHILL, FUHRMAN, PA.,
P.O. Box 1097, Boise, ID 83701
J. Frederick Mack, HOLLAND & HART, LLP., P.O. Box 2527, Boise, ID 83701-2527
Attorneys for Respondent
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John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

FEB 12 2009
CANYON COUNTY CLERK
.J HEIDEM,{)"N, DEPUTY

Attorney for DefendantiCross-ClaimantiCross-Defendant Landscapes Unlimited, LLC

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)

GREGORYO. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEUS EXCAVATION, LLC, an)
Idaho limited liability company;)
ADV ANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITY)
OFNAMPA,IDAHO,anldahomunicipality,)

Case No. CV-08-1242-C

ERRATA TO DEFENDANT
LANDSCAPES UNLIMITED'S REPLY
BRIEF IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT; RESPONSE
TO PLAINTIFF HOPKINS
NORTHWEST FUND'S CROSS-MOTION
FOR SUMMARY JUDGMENT; AND
RESPONSE TO PLAINTIFF HOPKINS
NORTHWEST FUND'S MOTION TO
STRIKE MICHAEL COWAN
AFFIDAVIT

)

Defendants.

)
)

ERRATA TO DEFENDANT LANDSCAPES UNLIMITED'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT; RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S CROSS-MOTION FOR SUMMARY
JUDGMENT; AND RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S MOTION TO STRIKE MICHAEL COWAN
AFFIDA V1T • Plge 1

958

)
AND RELATED COUNTER/CROSS ACTIONS)

------------------------------~)
On February 6,2009, Landscap(fs Unlimited, LLC, a Nebraska limited liability company, by
and through its attorney and duly authorized representative, John R. Goodell of the firm Racine,
Olson, Nye, Budge & Bailey, filed Defendant Landscapes Unlimited's Reply Brief in Support of
Motion For Summary Judgment; Response to Plaintiff Hopkins Northwest Fund's Cross-Motion For
Summary Judgment; and Response to Plaintiff Hopkins Northwest Fund's Motion to Strike Michael
Cowan Affidavit in the above-captioned case. On page 12, final paragraph, fifth line, and again on
the sixth line, "Elk Basin, LLC" and "Elk Basin" respectively, were inadvertently used instead ofthe
correct, "Schmidt," in each instance. The corrected page 12, with the three (3) changes marked in
bold, is provided as a substitute for the one in the filing.
I apologize for any inconvenience this change may cause the Court or any of the parties.

Respectfully submitted this 9th day of February, 2009.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

JO

Attorneys for DefendantiCrossc1aimantl· rossDefendant Landscapes Unlimited, L.L.C.

ERRATA TO DEFENDANT LANDSCAPES UNLIMITED'S REPL Y BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT; RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S CROSS-MOTION FOR SUMMARY
JUDGMENT; AND RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S MOTION TO STRIKE MICHAEL COWAN
AFFIDAVIT - Page 1
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Cheney identify the same parcel and agree with this identification and location.
With respect to the 6th parcel of real property, R32073 (alk/a R32073000), at the time LU did
its work and filed its lien claim, this entire parcel was owned by Bullocks who acquired it in 2005.
Since this suit was filed, the ownership interest has become divided by a non-judicial foreclosure sale
affecting part of the property, which occurred in September 2008.
Specifically, part ofR32073 was subject to a 2005 Deed of Trust held by the Schober Family
Limited Partnership. The Schober Deed of Trust was non-judicially foreclosed in September 2008.
Hopkins HP Elk Basin was the purchaser at the non-judicial foreclosure sale and received a Trustee's
Deed. LU acknowledges and agrees that its lien claim interest as to that part of parcel R32073
covered by the Trustee's Deed was extinguished by the non-judicial foreclosure thereon. I.C. § 45-

1508. Thus LU agrees with Hopkins' position to the same effect. See Hopkins Memorandum, p. 17,
~

27. As to this part ofR32073, LU acknowledges it has no current valid lien interest. This part of

R32073 is the unshaded area enclosed by the pink lines on Cowan's Exhibit I map; and also
identified as Cheney's Parcel 12 (blue) on her Exhibit F and G maps. Both Cowan and Cheney
identify the same parcel and and agree with this identification and location.
Ownership of the other part ofR32073 not covered by the non-judicial foreclosure sale ofthe
Schober Deed of Trust is retained by Bullock. New information supplied by Hopkins since the suit
was filed indicates ariother 2005 Deed of Trust was given by Bullocks to Farmers and Merchants
Bank. Farmers and Merchants Bank has since been acquired by Bank ofthe Cascades, which has sold
this 2005 Deed of Trust to Hopkins, which has assigned it to Hopkins HP Schmidt ("Hopkins HP
Schmidt"). Where Hopkins HP Schmidt is thus now the holder of the 2005 Deed of Trust, which

DEFENDANT LANDSCAPES UNLIMlTED'S REPLYBRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT;
RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S CROSS-MonON FOR SUMMARY JUDGMENT; AND
RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S MonON TO STRIKE MICHAEL COWAN AFFIDAVIT· Pale II
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.)

CERTIFICATE OF SERVICE

q~

I HEREBY CERTIFY that on the
of February, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by U.S. Mail postage prepaid:
D. Blair Clark
LA W OFFICES OF D. BLAIR CLARK
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Phone: (208)475-2050
Facsimile: (208) 475-2055
dbc@dbclarklaw.com
Attorneys/or Hunter's Point
Development Corp.

Arnold L. Wagner
Meuleman Mollerup
755 W. Front St., Ste. 200
Boise, ID 83702
Phone: (208) 342-6066
Facsimile: (208) 336-9712
wagner@lawidaho.com
Attorneys/or KMO, Inc.

Terrence R. White
White Peterson
5700 E. Franklin Road Ste. 200
Nampa,ID 83687-7901
Phone: (208) 466-9272
Facsimile: (208) 466-4405
trw@whitepeterson.com
Attorneys/or The City 0/Nampa, Idaho

Howard R. Foley
Foley Freeman, PLLC
77 East Idaho Street, Suite 100
P.O. Box 10
Meridian, Idaho 83680
Phone: (208) 888-9111
Facsimile: (208) 888-5130
hfoley@foleyfreeman.com
Attorneys/or Hunter's Point GoifCommunity

Geoffrey J. McConnell
Richard L. Stacey
MEULEMAN Mollerup; LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342-6066
Facsimile: (208) 336-9712
mcconnell@lawidaho.com
stacey@lawidaho.com
Attorneys for Lanco, Inc.

James L. Arslanian
Attorney at Law
1224 llth Avenue North
Nampa, Idaho 83687
Phone: (208) 466-0006
Facsimile: (208) 466-7890
jim@shilosprinkler.com
Attorney/or Advanced Concrete & Beus excavation

Joseph M. Meier
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-7811
Facsimile: (208) 338-3290
jmeier@cosholaw.com
Attorney/or Gregory & Jeanette Bullock

Robert Miller
Robert L. Miller Law Office
2700 W. Airport Way
Boise, Idaho 83705
Phone: (208) 429-8331
Facsimile: (208) 441-8652
robert@idalawone.com
Attorney/or Rkhard Dines
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Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 33 1-1170
Facsimile: (208) 331-1529
sgledhiJI@idaJaw.com

Attorneys/or Hopkins Northwest Fund, LLC.

Randall A. Peterman
David B. Lincoln
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., loth Floor
Post Office Box 829
Boise, ID 83701-0829
Phone (208) 345-2000
Facsimile (208) 385-5384
rap@moffatt.com
dvl@moffatt.com

Attorneys/or Bank o/the Cascades
d/b/a Fa17tle1'l &: Merchants and
d/b/a Fa17tle1'l &: Merchants State Bank
Sheila R. Schwager
HA WLEY TROXELL ENNIS
&HAWLEYLLP
877 Main Street, Suite 1000
Post Office Box 161 7
Boise, Idaho 83701-1617
Phone (208) 344-6000
Facsimile (208) 342-3829
srs@hteh.com

Scott A. Tschirgi
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701
Phone (208) 388-1200
Facsimile (208) 388-1300
sat@givenspursley.com

Attorneys/or 2MD, Inc.

Attorneys/or Alloway Electric Co., Inc.

J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com

Steven E .. Alkire
Samuel A. Diddle
EBERLE, BERLIN, KADING,
TURNBOW & MCKL VEEN, CHID.
1111 W. Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701-1368
Telephone (208) 344-8535
Facsimile (208) 344-8542
salkire@eberle.com
sdiddle@eberle.com

Attorneys/or PlaintiffHopkins Northwest
Fund,LLC.
Robert A. Anderson
Robert A. Mills
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 South Fifth Street, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510

Attorneys/or MatzdorJ]' Resources, LLC
d/b/a MIke's Sand & Gravel
Terry Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, ID 83683-0065
Phone: (208) 467-4479
Facsimile: (208) 467-3058
tmichaelson@nampalaw.com

Attorneyl/or Edward D. Shank and Grace
Shank; The Shober Family Limiled
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raanderson@ajhlaw.com
rmills@ajhlaw.com
.

Partnership

Attorneys for Mason & Stanjleld, Inc.
Michaelina B. Murphy
Murphy Law Office, PLLC
847 E. Fairview Avenue
P.O. Box 490
Meridian, ID 83680-0409
Telephone (208) 453-9700
Facsimile (208) 453-9747
mia@murphylawoffice.com
Attorneys for Build -I U, Inc.

JOHN~

ERRATA TO DEFENDANT LANDSCAPES UNLIMITED'S REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT; RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S CROSS-MOTION FOR SUMMARY
JUDGMENT; AND RESPONSE TO PLAINTIFF HOPKINS NORTHWEST FUND'S MOTION TO STRIKE MICHAEL COWAN
AFFIDAVIT - Page 5

963

y,

John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello,Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

F I

A.k 8tO 9.M.

FEB 1 2 2009
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

A ttorney for DefendantICross-ClaimantICross-Defendant Landscapes Unlimited, LLC

IN THE DISTRICT COURT OF THE TBIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)
)
~~~~

)
)

vs.

Case No. CV-08-1242-C

ERRATA TO SECOND AFFIDAVIT OF
MICHAEL SCOTT COWAN, DEPUTY
CANYON COUNTY ASSESSOR

)
)

GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEUS EXCAVATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITy)
OF NAMPA, IDAHO, an Idaho municipality,)
)
Defendants.
)
)
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"

)
AND RELATED COUNTER/CROSS ACTIONS)
)

On February 6,2009, Landscapes Unlimited, LLC, a Nebraska limited liability company, by
and through its attorney and duly authorized representative, John R. Goodell of the finn Racine,
Olson, Nye, Budge & Bailey, filed Second Affidavit of Michael Scott Cowan, Deputy Canyon
County Assessor, in the above-captioned case. On page 11, paragraph 12, first line; " 12" was
inadvertently referenced, rather than the correct " 21." The corrected page 11, with the change
marked in bold, is provided as a substitute for the one in the filing.
I apologize for any inconvenience this change may cause the Court or any of the parties.
Respectfully submitted this loth day of February, 2009.

RACINE, OLSON, NYE, BUDGE &
BAlLEY, CHARTERED

BY:~

JO
R. GOOD LL
Attorneys for DefendantiCrossclaimantiCrossDefendant Landscapes Unlimited, L.L.C.
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HOPE CHENEYAFFIDA VIT AGREES WITH COWAN FIRST
AFFIDAVIT PERTINENT INFORMATION SUPPLIED
REGARDING GOLF COURSE PROPERTY
11.

Ironically, while Hopkins goes to great effort to criticize my qualifications and even

moves to strike the First Cowan Affidavit in its entirety, Hopkins submits Cheney's Affidavit which
fully agrees and concurs with the information regarding location, ownership, etc., of the six (6)
parcels comprising the Golf Course. Hopkins also fails to acknowledge the accuracy of the
information and documentation submitted in the First Cowan Affidavit. Hopkins' motives for doing
so are not apparent. It would seem the accuracy and basis of the information and documentation .
supplied, not who provides it, are paramount.
12.

Specifically, Cheney's Affidavit, p. 9,

~

21(b)(Table), also lists the same six (6)

parcels as comprising the Golf Course. Under Cheney's unique "Parcel Numbering System," the
six (6) parcels are identified as "Parcel Nos. 1,3, 10, 12, 15, and 16," and also by the "R-Number
System" used by the County and in the First Cowan Affidavit. Regardless, the same six (6) parcels
comprising the Golf Course are identified. There is no difference. The parties agree.
13.

To recap, the same six (6) parcels identified by both parties as comprising the Golf

Course are summarized again here for convenient reference:
•

R32082 (a/kIa R32082000): contains golf holes 1,2,3,4,5,6 and the driving range;
consists of 52.42 acres; is owned by HPGC under deed dated 8/2/06 and recorded as
Instrument No. 200666359 on 8114/06 (First Cowan Affidavit, ED. A, C-l, C-2 and E).I

IIdentified as Parcel 3 in the Cheney Affidavit and attached map exhibits.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ofFebruary, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by U.S. Mail postage prepaid:
D. Blair Clark
LA W OFFICES OF D. BLAIR CLARK
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Phone: (208)475-2050
Facsimile: (208) 475-2055
dbc@dbclarklaw.com

Arnold L. Wagner
Meuleman MoUerup
755 W. Front St., Ste. 200
Boise, ID 83702
Phone: (208) 342-6066
Facsimile: (208) 336-9712
wagner@lawidaho.com

Attorneys for Hunter's Point
Development Corp.

Attorneys for KMO, Inc.

Terrence R. White
White Peterson
5700 E. Franklin Road Ste. 200
Nampa, ID 83687-7901
Phone: (208) 466-9272
Facsimile: (208) 466-4405
trw@whitepeterson.com

Howard R. Foley
Foley Freeman, PLLC
77 East Idaho Street, Suite 100
P.O. Box 10
Meridian, Idaho 83680
Phone: (208) 888-9111
Facsimile: (208) 888-5130
hfoley@foleyfreeman.com

Attorneys for The City ofNampa, Idaho

Attorneys/or Hunter's Point Gol/Community

Geoffrey J. McConnell
Richard L. Stacey
MEULEMAN Mollerup, LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342-6066
Facsimile: (208) 336-9712
mcconnell@lawidaho.com
stacey@lawidaho.com

James L. Arslanian
Attorney at Law
1224 11th Avenue North
Nampa, Idaho 83687
Phone: (208) 466-0006
Facsimile: (208) 466-7890
jim@shiIosprinkler.com

Attorney for Advanced Concrete & Beus Excavation

Attorneys for Lanco, Inc.
Joseph M. Meier
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-7811
Facsimile: (208) 338-3290
jmeier@cosholaw.com
Attorney for Gregory & Jeanette Bullock

Robert Miller
Robert L. Miller Law Office
2700 W. Airport Way
Boise, Idaho 83705
Phone: (208) 429-8331
Facsimile: (208) 441-8652
robert@idalawone.com

Attorney for Rkhllrd Dines
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Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331-1170
Facsimile: (208) 33 I - I 529
sgledhill@idalaw.com
Attorneys/or Hopkins Northwest Fund, L.L.C

Randall A. Peterman
David B. Lincoln
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHARTERED
10 I S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, ID 83701-0829
Phone (208) 345-2000
Facsimile (208) 385-5384
rap@moffatt.com
dvl@moffatt.com
Attorneys/or Bank 0/ the Cascades
d/b/a Fanners & Merchants and
d/b/a Fanners & Merchants State Bank

Sheila R. Schwager

HA WLEY TROXELL ENNIS
& HAWLEYLLP
877 Main Street, Suite 1000
Post Office Box 16 I 7
Boise, Idaho 8370 I -1617
Phone (208) 344-6000
Facsimile (208) 342-3829
srs@hteh.com
Attorneys/or 2MD, Inc.
J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com
Attorneys/or Plaintiff Hopkins Northwest
Fund,L.L.C
Robert A. Anderson
Robert A. MiIls
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 South Fifth Street, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510
raanderson@ajhlaw.com
rmills@ajhlaw.com
Attorneys/or Mason & Sttmfldd, Inc.

Scott A. Tschirgi
GIVENS PURSLEY LLP
60 I W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701
Phone (208) 388-1200
Facsimile (208) 388-1300
sat@givenspurs!ey.com
Attorneys/or Alloway Electric Co., Inc.

Steven E. Alkire
Samuel A. Diddle
EB~RLE, BERLIN, KADING,
TURNBOW & MCKL VEEN, CHTD.
I III W. Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701-1368
Telephone (208) 344-8535
Facsimile (208) 344-8542
salkire@eberIe.com
sdiddle@eberle.com
Attorneys/or MatzdorjJ Resources, LLC
d/b/a MIke's Sand & Gravel
Terry Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, ID 83683-0065
Phone: (208) 467-4479
Facsimile: (208) 467-3058
tmichaelson@nampalaw.com
Attorneys/or Edward D. Shank and Grace
Shank; The Shober Family Limited
Partnership
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Michaelina B. Murphy
Murphy Law Office, PLLC
847 E. Fairview Avenue
P.O. Box 490

Meridian, ID 83680-0409
Telephone (208) 453-9700
Facsimile (208) 453-9747
mia@murphylawoffice.com
Attorneys for BuDd -I U, Inc.
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~~d~~

John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

--'

~

--

F I LEDP.M.

_ _--A.M·'~5 J

FEB 12 2009
CANYON COUNTY CLERK
T. CRAWFORD, DepUTY

Attorney for DefendantiCross-ClaimantiCross-Defendant lAndscapes Unlimited, UC

<.!J

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF THE

a ::
c:::>

STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)

Case No. CV-08-1242-C

)

Plaintiff,

)
)

vs.

)
)

GREGORY O. BUllOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEDS EXCAVATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 D, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITY)
OF NAMPA, IDAHO, an Idaho municipality,)
)

Defendants.

)
)
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SECOND AFFIDA VIT OF MICHAEL
SCOTT COWAN, DEPUTY CANYON
COUNTY ASSESSOR

)
AND RELATED COUNTER/CROSS ACTIONS)

------------------------------)
STATEOFIDAHO )
: ss.
County of Canyon
)
MICHAEL scon COWAN, being first duly sworn, deposes and states as follows:
1.

I am of full age and competent to testify to the information contained in this Affidavit.

I remain currently employed as a Deputy County Assessor for the Canyon County Assessor's office
in Caldwell, Idaho.
2.

As an employee of Canyon County, I am supplying this information as a public

service and would supply the same information to Hopkins or any other party if asked. I have no
interest in the outcome of this action. I am not being compensated by LU as an expert witness and
have not been retained as one. I have spent a substantial amount of time, which I estimate to be
approximately 30hours total resource time, including answering questions and supplying information
specifically in response to LU' s counsel's requests and inquiry. This time is separate and apart from
my regular duties and activities performed from 2005 to date when I have become knowledgeable
regarding the HPGC and HPDC development and construction project, including the Golf Course
and residential communities which surround it as planned or constructed.
3.

I previously supplied an Affidavit dated October 22,2008 ("First Cowan Affidavit")

at the request of legal counsel for Landscapes Unlimited, LLC ("LU"). The purpose of the First
Cowan Affidavit was to supply the Court with the pertinent facts, documents, and maps which
identify the specific real estate parcels constituting the Hunter's Point Golf Community, LLC' s golf
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course and development located in Canyon County, Idaho ("Golf Course"); the location and
ownership of such Golf Course parcels; the acreage of such Golf Course parcels; the specific golf
holes located on such Golf Course parcels; and other facts and matters relating to the HPGC Golf
Course as set forth therein.
4.

LU's legal counsel has since provided me with the Hopkins Northwest Fund, L.L.C. 's

("Hopkins") Memorandum In Support Of Motion To Strike The Affidavit of Michael Scott Cowan
("Hopkins' Strike Memorandum"); Hopkins' Summary Judgment Memorandum ("Hopkins'
Memorandum"); and Affidavit of Hope Cheney ("Hope Affidavit"), all dated January 8,2009. I
have carefully reviewed these materials.
5.

I supply this second Affidavit ("Second Cowan Affidavit") at the request of legal

counsel for LU to further explain, clarify, and respond to matters raised by the Hopkins' Strike
Memorandum, Hopkins' Memorandum, and Hope Affidavit, and to so attempt to further advise the
Court regarding pertinent facts, matters, and my related opinions.

ADDITIONAL STATEMENT OF QUALIFICATIONS,
EDUCATION, TRAINING. EXPERIENCE AND EXPERTISE
6.

Hopkins' Memorandum challenges my qualifications, experience, and expertise to

supply the facts and matters stated in the First Cowan Mfidavit. To aid the Court in determining my
qualifications to submit the facts, matters, and opinions in this matter, I supply the following
additional explanation of my general background, qualifications, education, training, experience and
expertise.
My experience includes 3 years fee appraisal and tax assessment appraiser for more than
2 Y2 years. I have been trained, educated and State of Idaho certified in all aspects of tax assessment
appraisal. Part of my educational requirements for certification includes basic Metes and Bounds
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identification. I have also taken college level real estate courses.
County recorded legal descriptions are mapped by the County GIS Department personnel,
who have extensive training and State ofIdaho certified credentials. The maps contained in my First
Cowan Affidavit were platted and created by the Canyon County GIS Department and are the County
legal maps relied upon for County assessment, State, County and City services, Taxing Districts,
Voting Districts and other local services. I did not personally prepare such maps. However, I rely
on such maps as accurate and created by the knowledgeable GIS Department personnel trained in
doing so. Such maps are of the type reasonably relied on to identify the location of parcels based on
legal descriptions in recorded deeds and other instruments relating to real property. Such maps are
available to the public as the official maps of Canyon County.
My daily job duties requires the process of analyzing deeds, assignments, surveys, and other
County recorded documents and instruments. As an appraiser, I am required to identify and interpret
maps and boundaries, to establish encumbrances, property features, right-of-ways, parcel size,
borders, topography, ownership, identification, etc. My training in and use of Canyon County GIS
software allows me to accurately identify tax parcels, deeded ownership, parcel boundaries,
topography, laterals, FEMA flood maps, right-of-ways, etc., for assessment purposes.
My official duties, activities, and scope of employment as a Deputy County Assessor for
Canyon County require me to regularly evaluate and determine the specific identification of real
estate parcels; the location of such parcels; the ownership of such parcels; the title status of such
parcels; the mortgages, deeds of trust, mechanic's or materialmen's liens, tax liens, and other
encumbrances which may exist on such parcels; the legal descriptions of such parcels; the real
property parcel numbers assigned by the Assessor's Office; the real property tax parcel numbers
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assigned by the Treasurer's Office; and official maps which are utilized to identify and locate such
parcels in the Assessor's Office. I have actually done so with respect to the six (6) parcels
constituting the Golf Course at the request of LU's counsel as summarized in the First Cowan
Affidavit.
I am not a licensed land surveyor or licensed civil engineer, and have not held a position as
"title examiner." The Cheney Affidavit does not claim that Hope Cheney is a licensed land surveyor
or licensed civil engineer either. Rather, the Cheney Affidavit identifies her as a "title examiner"
and "advisory trust officer" with job experience in the title insurance business since 1993. No other
specific education, training, background, qualifications or expertise are identified.

It is my

understanding that a "title examiner" and "advisory trust officer" do not describe licensed or certified
positions, but merely job titles or positions within the industry or a particular company.

ADDITIONAL STATEMENT OF MY SPECIFIC KNOWLEDGE,
EXPERIENCE, AND EXPERTISE. AND OFFICIAL COUNTY
RECORDS RELIED ON. RELATING TO THE HPGC AND
HPDC DEVELOPMENT PROJECT, INCLUDING BOTH GOLF
COURSE AND RESIDENTIAL COMMUNITIES
7.

In addition to the foregoing general background, qualifications, education, training,

experience and expertise., I also have actual and specific knowledge of the development and
construction activities of the Hunter's Point Golf Community, LLC ("HPGC"), Hunter's Point
Development Corporation, Inc. ("HPDC"), the Golf Course, and the several residential communities
around the Golf Course. Such actual specific knowledge of this whole project dates from its
inception and continues to the present date. I am familiar with the owners, contractors, and
subcontractors; construction activities; improvements to real property made, etc. I have personally
traveled to and inspected the Golf Course site and surrounding residential communities many times
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between 2005 to date.
I also have actual and specific knowledge of: the location of the Golf Course, including each
of the eighteen (18) golf holes and driving range; the identity of the six (6) real estate parcels where
the Golf Course is located; the legal descriptions of said six (6) parcels comprising the Golf Course;
the acreage of the six (6) parcels comprising the Golf Course; which golf holes and driving range
are located on which of the six (6) parcels comprising the Golf Course; the status of record title
including persons or entities who are the owners or reputed owners of each of the six (6) parcels
comprising the Golf Course according to the operative and recorded deeds thereof; the relationship
and location of the Golf Course, and each of the 18 holes and driving range, the location of the
surrounding residential communities which are part of the development; the official maps and
records evidencing these matters obtained from the offices of the Assessor, Treasurer, and Recorder
for Canyon County, Idaho; and the non-judicial foreclosure proceeding which occurred in September
2008 relating to a part of one parcel of the Golf Course which I personally attended.
I also have actual and personal knowledge of the conceptual map laying out the location of
the various golf holes and residential communities of the Hunter's Point development filed by
Gregory Bullock ("Bullock"), the owner/developer, and principal in HPGC and HPDC. A true and
correct copy of such conceptual map was filed by Bullock in the Assessor's Office and attached to
the First Cowan Affidavit as Exhibit A. I have actual and personal knowledge that the 18 golf holes
and driving range were actually built by Landscapes Unlimited, ILC in 2006 and 2007 in accordance
with Bullock's conceptual plan from numerous personal site visits and inspections in such years.
I also have actual and personal knowledge of the official records and maps located in the
Offices of Assessor, Treasurer, and Recorder for Canyon County, Idaho. I have access to these and
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have reviewed them as part of my official duties and activities as Deputy Assessor. Such official
maps and records are attached to the First Cowan Affidavit which identify and locate the six (6)
parcels comprising the Golf Course. They include the First Cowan Affidavit Exhibits B, C·l, C·2, .

C·3, D, and I.
Comparing Bullock's conceptual map (Exhibit A), with the official maps and records of the
County Offices indicated above, one can easily ascertain which individual golf holes (or parts
thereof) are located on which of the six (6) parcels comprising the Golf Course, which is readily
apparent. Such information is accurately summarized in the First Cowan Affidavit, pp. 6-7,
paragraphs 9-10, and Table.
I also have actual and specific know ledge regarding the legal descriptions of the real property
parcels of the HPGC and HPDC developments, including both the Golf Course parcels and the
several residential communities around it. I have identified the specific deeds evidencing ownership
of the six (6) parcels comprising the Golf Course. True and correct copies of such deeds obtained
from the official records of the Recorder's Office are attached to the First Cowan Affidavit as
Exhibits E, F, G, and H.
I also have actual and specific knowledge regarding the Assessor's Office tax records
evidencing the legal descriptions and ownership of the Golf Course parcels for tax assessment
purposes. True and correct copies of such tax records are attached to the First Cowan Affidavit as
ExhibitD.

SPECIFIC ITEMS OF DISAGREEMENT WITH HOPKINS' STATEMENTS
8.

Hopkins' Memorandum states:
"At best, Mr. Cowan's Affidavit demonstrates that he can identify
property by either physical address or tax identification number. But
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these two methods are arbitrary designations that can be altered over
time. Legal descriptions are premised upon metes and bounds
designations that are inalterable and it is legal descriptions which are
required by the law with regard to property identification."
Hopkins' Memorandum, pp. 4-5. I disagree.
Hopkins' statement is an unfair and incomplete characterization of the First Cowan Affidavit.
Hopkins' statement simply overlooks the fact that deeds which correspond to the tax assessment
records have the same legal descriptions for the various parcels. Such was apparent and obvious
from the First Cowan Affidavit and attached Exhibits D-H when considered in their entirety.
Hopkins' statement takes matters out of context, and fails to consider all the information and
supporting documentation supplied with the First Cowan Affidavit.

9.

Hopkins' Memorandum also refers to the "Notice" disclaimer printed on the face of

the tax assessment records attached as Exhibit D to the First Cowan Affidavit, evidently suggesting
that my identification of the location and ownership of the six (6) parcels comprising the Golf
Course are somehow thus allegedly flawed or erroneous. I disagree.
I am well aware of the "Notice" on such tax records and cautionary statement that such are
"maintained for tax assessment purposes and not meant to be relied on for determining boundaries
or current ownership." My inclusion of such records was not intended to do so, contrary to Hopkins'
~uggestion .. Rather,

such Assessor's Office tax records are simply meant to be additional records

which assist a person to identify the location, legal descriptions, and ownership of the Golf Course
parcels.
Again, as explained above, the legal descriptions and ownership information in the tax
assessment records correspond to the same information set forth in the deeds and corresponding
maps which I also supplied with the First Cowan Affidavit. Compare, Exhibit D to Exhibits E-H.
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See also, Exhibits B, C·l, C·2, C-3 and I, which are the official maps of such parcels. The tax
assessment records simply aid in identifying the location, ownership, and legal descriptions of the
parcels. They are not intended to be relied on exclusively. I did not do so as the other underlying
deeds and instruments produced with the First Cowan Affidavit and explained therein evidence.
There are no discrepancies and Cheney and/or Hopkins identify none.
10.

Hopkins' Memorandum also asserts that the First Cowan Affidavit allegedly "does

not establish the ownership of property at the time relevant to that put in issue by LU's summary
judgment motion" (Hopkins Memorandum To Strike [Cowan Affidavit], Point C, p. 6); and asserts
my "clear lack of demonstrated expertise and foundation . . . to opine as to real property
identification and ownership ... because it does not provide any opinion as to ownership of real
property at a time which is relevant to the validity ofLU' s claim of lien." ld., p. 6. Again, Hopkins'
Memorandum states later in the same section: "Because the Cowan Affidavit does not identify
property ownership at times relevant to establish the validity of LU's claim oflien, this serves as an
additional basis to strike the Cowan Affidavit." ld., p. 7. I disagree.
The First Cowan Affidavit is signed and dated "October 22, 2008." After the detailed
analysis stated in the body of the First Cowan Affidavit, and the Table summarizing the material
facts and matters at paragraph 11, the concluding paragraph states:
"Based on my knowledge, experience, and expertise, and the official
records of Canyon County, it is my opinion that ownership and
location of the above-reference real property is as I have described it
in the table, used together with the referenced exhibits."
First Cowan Affidavit, p. 7, <.I 6 (sic)(should be <.I 12 but error in numbering sequence). Thus, the
"time" indicated in the First Cowan Affidavit relating to identification and ownership is that existing
on the date it was signed, i.e., October 22,2008. Cheney concurs as evidenced by her Affidavit
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discussed in detail below.

In addition, the "times" or "dates" that HPGC or Bullock first obtained "ownership" of the
six (6) parcels comprising the Golf Course are also disclosed on the face of the pertinent deeds,
which are all supplied with the First Cowan Affidavit as Exhibits E-H. Hopkins overlooks the dates
stated in such deeds attached as Exhibits which are self-evident.

In addition, there has been no change in ownership or identity of five (5) ofthe six (6) parcels
since HPGC or Bullock acquired ownership as reflected in the deeds attached as Exhibits to the First
Cowan Affidavit. The same was true at the time the First Cowan Affidavit was signed and filed.
The same remains true to date and at all times in between, including when LU did work and filed
its lien claim. Absent change in the original HPGC' s or Bullock's ownership, it is not apparent what
other "times" or "dates" were necessary to report in the First Cowan Affidavit.
The sole exception relates to the one change in ownership splitting one parcel, R32073, as
a result of a non-judicial foreclosure sale in September 2008 and which I did report. Hopkins HP
Elk Basin purchased part of such parcel at the foreclosure sale and has been issued a Trustee's Deed,
which is included in the First Cowan Affidavit. The remainder of this parcel not included in the
foreclosure sale, was retained and still remains owned by Bullock under the original 2005 deed. The
split of ownership, related deeds evidencing the split, and official map illustrating who owns what
after the split, were previously fully explained. First Cowan Mfidavit, 1110 and 11 (Table); Exhibit
H (Trustee's Deed). A map illustrating such split ownership and what property is owned by whom
thereafter was also supplied. Id., Exhibit I. Furthermore, as discussed in the next section, Cheney
fully agrees and concurs with my identification of the split ownership and affected parts of parcel
R32073.
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HOPE CHENEY AFFIDA VIT AGREES WITH COWAN FIRST
AFFIDA VIT PERTINENT INFORMATION SUPPLIED
REGARDING GOLF COURSE PROPERTY
11.

Ironically, while Hopkins goes to great effort to criticize my qualifications and even

moves to strike the First Cowan Affidavit in its entirety, Hopkins submits Cheney's Affidavit which
fully agrees and concurs with the information regarding location, ownership, etc., of the six (6)
parcels comprising the Golf Course. Hopkins also fails to acknowledge the accuracy of the
information and documentation submitted in the First Cowan Affidavit. Hopkins' moti ves for doing
so are not apparent. It would seem the accuracy and basis of the information and documentation
supplied, not who provides it, are paramount.
12.

Specifically, Cheney's Affidavit, p. 9,

<J[

12(b)(Table), also lists the same six (6)

parcels as comprising the Golf Course. Under Cheney's unique "Parcel Numbering System," the
six (6) parcels are identified as "Parcel Nos. 1, 3, 10,12, 15, and 16," and also by the "R-Number
System" used by the County and in the First Cowan Affidavit. Regardless, the same six (6) parcels
comprising the Golf Course are identified. There is no difference. The parties agree.
13.

To recap, the same six (6) parcels identified by both parties as comprising the Golf

Course are summarized again here for convenient reference:
•

R32082 (alkla R32082000): contains golf holes 1, 2, 3, 4, 5, 6 and the driving range;
consists of 52.42 acres; is owned by HPGC under deed dated 8/2/06 and recorded as
Instrument No. 200666359 on 8114/06 (First Cowan Affidavit, Exs. A, C-1, C-2 and E). I

lIdentified as Parcel 3 in the Cheney Affidavit and attached map exhibits.
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•

R320860l0: contains golf holes 7, 8, and 9; consists of 29.23 acres; is owned by HPOC
under the same deed described immediately above (Id., Exs. A, C-l, C-2 and E).2

•

R320720l0: contains most of golf hole 11 (less approximately 5%); consists of 9.62 acres;
is owned by Bullock under deed dated 10/26/05 and recorded as Instrument No. 200575079
on 11110/05 (ld., Exs. A, C-l, C-2 and FV

•

R320980l0B: contains golf holes 12, 13, and 14; consists of 23.08 acres; is owned by
HPOC under a different deed dated 217/06 and recorded as Instrument No. 200609256 on
2/8/06 (Id., Exs. A, C-l, C-3 and G).4

•

R32073 (alk/a R32073000): contains golf holes 10, 15, 16, and remaining 5 % of 11; and
consists of 40.6 acres. Id., Exs. A, C-l, C-2, and I. Bullock acquired ownership from the
Schober Family Limited Partnership ("Schober") under a deed dated 1112/05 and recorded
as Instrument No. 200574021 on 11/4/05. Id., Ex. H (document 2 of 2). Thereafter, the
ownership has become split between two different parties as discussed in paragraph 10
above, namely:
In September 2008, a non-judicial foreclosure sale occurred on part of the property
Schober conveyed to Bullock back in 2005. A Trustee's Deed was issued to Hopkins HP Elk
Basin and recorded as Instrument No. 2008049956 on 9/16/08. Id., Ex. (document 1 of 2).
This parcel is identified as the unshaded portion enclosed within the pink lines on Exhibit

2Identified as Parcell in the Cheney Affidavit and attached map exhibits.
3Identified as ParcellS in the Cheney Affidavit and attached map exhibits.
4Identified as Parcel 16 in the Cheney Affidavit and attached map exhibits.
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I of the First Cowan Affidavit. 5 This parcel contains part of golf hole 10 (tee blocks plus
first Yz of fairway); golf hole 15 (liz of green); and all golf hole 16. Id., Exs. A and I.
The remainder of R32073 golf holes not covered by the non-judicial foreclosure is
retained and owned by Bullock. This parcel is identified as the yellow shaded portion
enclosed within the pink lines on Exhibit I of the First Cowan Affidavit. 6 This parcel
contains golf holes 10 (Yz of fairway plus green); part of golf hole 11 (tee blocks plus
head of fairway only); most of golf hole 15 (95 % plus Yz green). Id., Exs. A and I.
•

R32083014: contains golf holes 17 and 18; consists of 19.82; is owned by HPGC under
deed dated 8/2/06 and recorded as Instrument No. 200666359 on 8/14/06 (Id., Exs. A, C-1,
C-3 and E).7

14.

Cheney's "maps" attached as Exhibits to her Affidavit also identify the same location

for the six (6) parcels comprising the Golf Course, as originally set forth in the County's official
maps supplied with the First Cowan Affidavit. Compare, Cheney Affidavit, Exhibits B, D, F and
G (identifying Parcel Nos.1, 3,10,12, 12c,15 and 16), to First Cowan Affidavit, Exhibits C-1, C-2,
C-3 and I (identifying the same six (6) parcels by "R - number"). Again, there is no difference. The

parties agree. Cheney's maps merely replicate and include her unique "Parcel Number System."
15.

Cheney's "ownership" information contained in her Affidavit also supplies same

"ownership" information based on the same underlying deeds, as originally set forth in the First
Cowan Affidavit. Compare, Cheney Affidavit, at p. 9, Table listing the six (6) parcels and

5Identified as Parcel 12 in the Cheney Affidavit and attached map exhibits.
6Identified as Parcell2c in the Cheney Affidavit and attached map exhibits.
7Identified as Parcel 10 in the Cheney Affidavit and attached map exhibits.
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"ownership," and her footnotes 10-16 referencing the deeds, to the deeds attached to the First Cowan
Affidavit as Exhibits E-H. Again, there is no difference. The parties agree. Cheney merely
replicates the same information by reference to instrument numbers (but without supplying copies
of the deeds), supplied with the First Cowan Affidavit.
Thus, Cheney agrees with the First Cowan Affidavit information regarding the six (6) parcels
comprising the Golf Course in all material respects, including:
•

Four (4) of the six (6) parcels comprising the Golf Course were and are owned by HPGC
(R32082, R32086010, R32098010B, R32083014).

•

Two (2) of the six (6) parcels were owned by Bullock.

•

One of the parcels owned by Bullock is still owned by Bullock (R32072010).

•

The other parcel owned by Bullock is now held in split ownership (R32073) following the
September 2008 non-judicial foreclosure sale as discussed above. Part of it is now owned
by Hopkins HP Elk Basin (unshaded part of Ex. I to First Cowan Affidavit; also Cheney
ParceI12). Part of it is still owned by Bullock (yellow shaded part of Ex. I to First Cowan
Affidavit; also Cheney ParceI12c).
Again, there is no difference. The parties agree. One simply has to go through an extended

and time-consuming analysis of the Cheney Affidavit to determine that she fully agrees and concurs
with the First Cowan Affidavit as it relates to the identification, location, and ownership of the six
(6) parcels which comprise the Golf Course, and wade through the other extraneous, immaterial, and

complexity of information presented.
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LU DOES NOT INTEND TO ASSERT A liEN AGAINST NON·
GOLF COURSE PARCELS AND CHENEY'S ADDITIONAL
INFORMATION IS NOT MATERIAL
16.

As indicated, Cheney's Affidavit goes through an elaborate and complicated

"classification" and parcel "identification" scheme of her own making for so-called: "Parcels Subject
To LU's Lien As Originally Recorded" (Id., 1: 10, and Table at p. 4); also for "Released Parcels,"
"Specifically Abandoned Parcels," "Omitted Parcels" (Id., 1: 12[a-c], at pp. 4-6); also for "Non-Golf
Course Property Encumbered by LU Lien" (Id., 17[a-h] at pp. 6-7). Various tables and numerous
maps are also attached as Exhibits illustrating Cheney's various "classifications" and parcel
"identifications" according to her scheme or system.
17.

I am informed by LU' s counsel that LU only seeks to assert a lien against the six (6)

parcels which comprise the Golf Course where it performed work and supplied materials, and is
prepared to stipulate or otherwise release its lien claim as against any other real property parcels in
the project; then only those six (6) parcels and related information appear pertinent.
18.

Assuming LU's intent in such regard, then the six (6) parcels were originally

identified in the First Cowan Affidavit; are again identified above; and are also similarly identified
and agreed to by Cheney, as the pertinent parcels. See Cheney Affidavit, p. 9, 121[b] and Table.
19.

Hopkins appears to have the same understanding. They are also the same six (6)

parcels identified in Cheney's "classification" called "Parcels Subject To LU's Requested PSI
Relief." See Cheney Affidavit, p. 6, i 13 (identifying Cheney Parcel Nos. 1,3,10,12, 12c, 15, and
16).
20.

Under these circumstances, Cheney's additional elaborate and complicated

"classification" and parcel "identification" scheme appears largely unnecessary. Hopkins and
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Cheney could have simply agreed with my infonnation and summary stated in the First Cowan
Affidavit, rather than moving to strike it, and then submitting Cheney's Affidavit containing the
same key facts and infonnation relative to the six (6) parcels comprising the Golf Course upon which
LU intends to assert its lien claim as revised. 8
DATED this

5" day of February, 2009.

MICHAEL SCOTT COWAN, Affiant
SUBSCRIBED AND SWORN TO before me this ~ day of February, 2009.

(SEAL)

NOTAAYPUB~C~J ,
Residing at: W~
My Commission Expires: {, /1 K/10

Brhe new and additional infonnation in Cheney's Affidavit which is helpful is disclosure
of the private acquisition of the two deeds of trust, Instrument Nos. 2005754022 and 200575083,
both recorded 1114/05, previously executed by Bullock in favor of Farmers & Merchants State
Bank, since acquired by Bank of the Cascades, and sold to Hopkins Northwest and assigned to
Hopkins HP Schmidt, LLC. Such deeds of trust appear to presently encumber R32072010
(Cheney Parcel 15); and the yellow shaded part of R32073 retained by Bullock after the nonjudicial foreclosure sale in September 2008 (also Cheney Parcel 12c). The non-judicial
foreclosure sale event in September 2008 was described accurately in the First Cowan Affidavit,
110 Oast paragraph) and 111 (Table). Hopkins HP Schmidt's acquisition of the deeds of trust
on the other two parcels appear to have only recently occurred in January 2009 according to the
instruments recorded thereon. Of course, the change of interest in who holds the deeds of trust
does not affect the "ownership" of such parcels based on the deeds of conveyance, which remains
accurately stated in the First Cowan Affidavit, although the lien position priorities may be
affected in the event of foreclosure.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the I D~ay of February, 2009, I served a true and correct
copy ofthe above and foregoing document to the following person(s) by U.S. Mail postage prepaid:
D. Blair Clark
LA W OFFICES OF D. BLAIR CLARK
1513 Tyrell Lane, Suite 13 0
Boise, ID 83706
Phone: (208)475-2050
Facsimile: (208) 475-2055
dbc@dbcIarklaw.com
Attorneys/or Hunter's Point
Development Corp.
Terrence R. White
White Peterson
5700 E. Franklin Road Ste. 200
Nampa, ID 83687-7901
Phone: (208) 466-9272
Facsimile: (208) 466-4405
trw@whitepeterson.com
Attorneys/or The City ofNampa, Idaho
Geoffrey J. McConnel1
Richard L. Stacey
MEULEMAN Mol1erup, LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342-6066
Facsimile: (208) 336-9712
mcconnel1@lawidaho.com
stacey@lawidaho.com
Attorneys for Lanco,lnc.
Joseph M. Meier
Cosho Hmnphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-7811
Facsimile: (208) 338-3290
imeier@coshoIaw.com
Attorney/or Gregory d: Jeanette BuOock

SECOND AFFIDAV1T OF MICHAEL SCOTI COWAN, DEPUTY CANYON COUNTY ASSESSOR - Plge 17

986

Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9 th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331-1170
Facsimile: (208) 331-1529
sgledhill@idalaw.com
Attomeysfor Hopkins Northwest Fund, LLC

Sheila R. Schwager
HAWLEY TROXELL ENNIS
&HAWLEYLLP
877 Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Phone (208) 344-6000
Facsimile (208) 342-3829
srs@hteh.com
Attomeysfor 2M», Inc.
J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capito1 Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@holJandhart.com
sdavis@hollandhart.com
Attomeys for PlaintiffHopkins Northwest
Fund,LLC
Robert A. Anderson
Robert A. MiI1s
Anderson, Julian & Hull, LLP
c.w. Moore Plaza
250 South Fifth Street, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510
raanderson@ajhlaw.com
rmills@ajhlaw.com
Attorneys for Mason &: Stanjield, Inc.
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..

.
'

Michaelina B. Murphy
Murphy Law Office, PLLC
847 E. Fairview Avenue
P.O. Box 490
Meridian, ID 83680-0409
Telephone (208) 453-9700
Facsimile (208) 453-9747
mia@murphylawoffice.com
Attorneys for Build 4 U, Inc.

JO

R.GOODELL
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F I A.k~M.
Stephen J. Gledhill, ISB No. 2457
Vicky J. Elkin, ISB No. 5978
Daniel Loras Glynn, ISB No. 5113
Trout • Jones • Gledhill • Fuhnnan, P .A.
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
sgledhill@idalaw.com
velkin@idalaw.com
dglynn@idalaw.com

FEB 1 7 2009
CANYON COUNTY CLERK
~EPUTY

Attorneysfor PlaintifflCounterdefendant Hopkins Northwest Fund, L.L.C.
J. Frederick Mack, ISB No. 1428
Robert A. Faucher, ISB No. 4745
Katelyn R. McKinney, ISB No. 7987
HOLLAND & HART LLP
101 South Capitol Boulevard, #1400
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
finack@hollandhart.com
rfaucher@hollandhart.com
krmckinney@hollandhart.com
Attorneys for Hopkins Northwest Fund, L.L.C.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,

Case No. CV 08-1242-C
REPLY BRIEF OF HOPKINS
NORTHWEST FUND, L.L.C.

Plaintiff,

v.
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S POINT
DEVELOPMENT CORPORATION, an Idaho
corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.c., a
Nebraska limited liability company; LAN CO, INC., an
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Filed in Support of Hopkins
Northwest Fund L.L.C.'s CrossMotion for Partial Summary
Judgment Against Landscapes
Unlimited, LLC
Filed in Support of Hopkins
Northwest Fund L.L.C.'s Motion to
Strike Affidavit of Michael Scott
Cowan

1 '

Idaho corporation; RICHARD DINES; BEUS
EXCAVATION, LLC, an Idaho limited liability
company; ADVANCED CONCRETE, INC., an Idaho
corporation; BUILD 4 U, INC., an Idaho corporation;
KMO, INC., an Idaho corporation; MATZDORFF
RESOURCES, LLC, an Idaho limited liability company,
d/b/a! Mike's Sand & Gravel; and THE CITY OF
NAMPA, IDAHO, an Idaho municipality,
Defendants.
LANDSCAPES UNLIMITED, LLC, a Nebraska limited
liability company,
Crossclaimant,

v.
HUNTER'S POINT GOLF COMMUNITY, LLC, an
Idaho limited liability company,
Cross-Defendant.
LANCO, INC., an Idaho corporation,
Counterclaimant,

v.
HOPKINS NORTHWEST FUND, L.L.c., an Idaho
limited liability company,
Counterdefendant.
LANCO, INC., an Idaho corporation,
Cross-Claimant,

v.
HUNTER'S POINT DEVELOPMENT
CORPORATION, an Idaho corporation; HUNTER'S
POINT GOLF COMMUNITY, LLC, an Idaho limited
liability company; GREGORY O. BULLOCK, an
individual; JEANETTE E. BULLOCK, an individual;
LANDSCAPES UNLIMITED, L.L.C., a Nebraska
limited liability company; MATZDORFF
RESOURCES, LLC, an Idaho limited liability company
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d/b/a! MIKE'S SAND & ORAVEL; 2MD, INC., an
Idaho corporation; RICHARD DINES, an individual;
BEUS EXCAVA TION, LLC, an Idaho limited liability
company; ADVANCED CONCRETE, INC., an Idaho
corporation; and BUILD 4 U, INC., an Idaho
corporation,
Cross-Defendants.
LANCO, INC., an Idaho corporation,
Third Party Plaintiff,

v.
EDWARD D. SHANK, an individual a/kJa DERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP RIM PROPERTY, LLC; as successor in interest to
EDWARD D. SHANK, an individual a/kJa DERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP ELK BASIN, LLC, as successor in interest to THE
SCHOBER FAMILY LIMITED PARTNERSHIP, an
Idaho limited partnership; TITLE ONE
CORPORATION, an Idaho corporation; HOPKINS HP
NORTH SLOPE, LLC and HOPKINS HP SCHMIDT,
LLC, as successors in interest to BANK OF THE
CASCADES, an Oregon corporation d/b/a FARMERS
& MERCHANTS STATE BANK; ALLIANCE TITLE
& ESCROW CORPORATION, a Delaware corporation
d/b/a ALLIANCE TITLE & ESCROW; ALLOWAY
ELECTRIC CO., INC., an Idaho corporation; BELT
CREEK, LLC, an Idaho limited liability company; and
MASON & STANFIELD, INC., an Idaho limited
liability company,
Third Party Defendants.
RICHARD DINES,
Counter-Claimant,

v.
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,
Counter-Defendant,
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RICHARD DINES,
Cross-Claimant,

v.
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S POINT
DEVELOPMENT CORPORATION, an Idaho
corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.C., a
Nebraska limited liability company; LANCO, INC., an
Idaho corporation; BEUS EXCAVATION, LLC, an
Idaho limited liability company; ADVANCED
CONCRETE, INC., an Idaho corporation; BUILD 4 U,
INC., an Idaho corporation; KMO INC., an Idaho
corporation; MATZDORFF RESOURCES, LLC, an
Idaho limited liability company, d/b/a Mike's Sand &
Gravel; and THE CITY OF NAMPA, IDAHO, an Idaho
municipality,
Cross-Defendants.
MASON & STANFIELD, INC., an Idaho corporation,
Cross-Claimant,

v.
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company; LANCO, INC., an Idaho
corporation; HUNTER'S POINT DEVELOPMENT
CORPORATION, an Idaho corporation; HUNTER'S
POINT GOLF COMMUNITY, LLC, an Idaho limited
liability company; GREGORY O. BULLOCK, an
individual; JEANETTE E. BULLOCK, an individual;
EDWARD D. SHANK, an individual a/kIa DERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP RIM PROPERTY, LLC; as successor in interest to
EDWARD D. SHANK, an individual a/kIa DERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP ELK BASIN, LLC, as successor in interest to THE
SCHOBER FAMIL Y LIMITED PARTNERSHIP, an
Idaho limited partnership; TITLE ONE
CORPORATION, an Idaho corporation; HOPKINS HP
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NORTH SLOPE, LLC and HOPKINS HP SCHMIDT,
LLC, as successors in interest to BANK OF THE
CASCADES, an Oregon ,corporation d/b/a! FARMERS
& MERCHANTS and d/b/a FARMERS &
MERCHANTS STATE BANK; ALLIANCE TITLE &
ESCROW CORPORATION, a Delaware corporation
d/b/a ALLIANCE TITLE & ESCROW; LANDSCAPES
UNLIMITED, L.L.C, a Nebraska limited liability
company; MATZDORFF RESOURCES, LLC an Idaho
limited liability company d/b/a MIKE'S SAND &
GRAVEL; 2MD, INC., an Idaho corporation; BEUS
EXCAVATION, LLC, an Idaho limited liability
company; ADVANCED CONCRETE, INC., an Idaho
corporation; and BUILD 4 U, INC., an Idaho
corporation, KMO, INC., an Idaho corporation;
ALLOWAY ELECTRIC CO., INC., an Idaho
corporation; BELT CREEK, LLC, an Idaho limited
liability company,
Cross-Defendants.
KMO, INC., an Idaho corporation,
Counterc1aimant,

v.
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,
Counterdefendant.
KMO, INC., an Idaho corporation,
Cross-Claimant,

v.
HUNTER'S POINT DEVELOPMENT
CORPORATION, an Idaho corporation; HUNTER'S
POINT GOLF COMMUNITY, LLC, an Idaho limited
liability company; GREGORY O. BULLOCK, an
individual; JEANETTE E. BULLOCK, an individual;
LANDSCAPES UNLIMITED, L.L.C., a Nebraska
limited liability company; MATZDORFF
RESOURCES, LLC, an Idaho limited liability company
d/b/a MIKE'S SAND& GRAVEL; RICHARD DINES,
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an individual; BEUS EXCAVATION, LLC, an Idaho
limited liability company; ADVANCED CONCRETE,
INC., an Idaho corporation; and BUILD 4 U, INC., an
Idaho corporation,
Cross-Defendants.
KMO, INC., an Idaho corporation,
Third Party Plaintiff,

v.
EDWARD D. SHANK, an individual a!k/a DERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP RIM PROPERTY, LLC as successor in interest to
EDWARD D. SHANK, an individual a!k/aDERWYN
SHANK; GRACE SHANK, an individual; HOPKINS
HP ELK BASIN, LLC, as successor in interest to THE
SCHOBER FAMILY LIMITED PARTNERSHIP, an
Idaho limited partnership; TITLE ONE
CORPORATION, an Idaho corporation; HOPKINS HP
NORTH SLOPE, LLC and HOPKINS HP SCHMIDT,
LLC, as successors in interest to BANK OF THE
CASCADES, an Oregon corporation d/b/a FARMERS
& MERCHANTS and d/b/a FARMERS &
MERCHANTS STATE BANK; ALLIANCE TITLE &
ESCROW CORPORATION, a Delaware corporation
d/b/a ALLIANCE TITLE & ESCROW; 2MD, INC., an
Idaho corporation; ALLOWAY ELECTRIC CO., INC.,
an Idaho corporation; BELT CREEK, LLC, an Idaho
limited liability company; and MASON &
STANFIELD, INC., and Idaho limited liability
company,
Third Party Defendants.
ADVANCED CONCRETE, INC., An Idaho
corporation,
Cross-Claimant,

v.
HUNTER'S POINT DEVELOPMENT
CORPORATION, An Idaho corporation; HUNTER'S
POINT GOLF COMMUNITY, LLC, an Idaho limited
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liability Company; LANDSCAPES UNLIMITED,
L.L.C., A Nebraska limited liability company; LANCO,
INC., an Idaho corporation; RICHARD DINES; BEUS
EXCAVATION, LLC., an Idaho limited liability
company; BUILD 4 U, INC., an Idaho corporation;
KMO, INC., an Idaho corporation; MATZDORFF
RESOURCES, LLC, an Idaho limited liability company
d/b/a Mike's Sand & Gravel; MASON & STANFIELD,
INC., an Idaho corporation,
Cross claim Defendants,
AND
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,
Counterclaim Defendant.
BEUS EXCAVATION, LLC, An Idaho limited liability
company,
Cross-Claimant,

v.
HUNTER'S POINT DEVELOPMENT CORP., an
Idaho corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
Company; LANDSCAPES UNLIMITED, L.L.C., a
Nebraska limited liability company; LANCO, INC., an
Idaho corporation; RICHARD DINES; ADVANCED
CONCRETE, INC., an Idaho Corporation; BUILD 4 U,
INC., an Idaho corporation; KMO INC., an Idaho
corporation; MATZDORFF RESOURCES, LLC, an
Idaho limited liability company d/b/a Mike's Sand &
Gravel; MASON & STANFIELD, INC., an Idaho
Corporation,
Cross claim Defendants,
AND
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,
Counterclaim Defendant.
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BUILD 4 U, INC.,
Counterclaimant, CrossClaimant and Third Party
Plaintiff
v.
HOPKINS NORTHWEST FUND, L.L.c., an Idaho
limited liability company; HUNTER'S POINT
DEVELOPMENT CORPORATION, an Idaho
corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; GREGORY O. BULLOCK, an individual;
JEANETTE E. BULLOCK, an individual; EDWARD
D. SHANK, an individual; GRACE SHANK, an
individual; HOPKINS HP RIM PROPERTY, LLC as
successor in interest to EDWARD D. SHANK, an
individual; GRACE SHANK, an individual; HOPKINS
HP ELK BASIN, LLC, as successor in interest to THE
SCHOBER FAMILY LIMITED PARTNERSHIP, an
Idaho limited liability partnership; TITLE ONE
CORPORATION, an Idaho corporation; HOPKINS HP
NORTH SLOPE, LLC, and HOPKINS HP SCHMIDT,
LLC, as successor in interest to BANK OF THE
CASCADES, an Oregon corporation d/b/a FARMERS
& MERCHANTS, d/b/a FARMERS & MERCHANTS
STATE BANK; ALLIANCE TITLE & ESCROW
CORPORATION, a Delaware corporation d/b/a
ALLIANCE TITLE & ESCROW; LANDSCAPES
UNLIMITED, LLC, a Nebraska limited liability
company; MATZDORFF RESOURCES, LLC, an Idaho
limited liability company d/b/a Mike's Sand & Gravel;
2MD, INC., an Idaho corporation; BEUS
EXCAVATION, LLC, an Idaho limited liability
company; ADVANCED CONCRETE, INC. an Idaho
corporation; KMO, INC., an Idaho corporation;
ALLOWAY ELECTRIC CO., INC., an Idaho
corporation; BELT CREEK, LLC, an Idaho limited
liability company; MASON & STANFIELD, INC. an
Idaho corporation;
Counterdefendants, CrossDefendants and Third Party
Defendants
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The PlaintiffiCounterdefendant, Hopkins Northwest Fund, L.L.C. ("Hopkins"), by and
through its counsel of record, TROUT. JONES • GLEDIDLL • FuHRMAN, P.A., hereby submits
this Reply Brief in Support of its Cross-Motion for Partial Summary Judgment against
DefendantiCrossclaimantiCross-Defendant Landscapes Unlimited, LLC ("LU") and in Support
of its Motion to Strike the Affidavit of Michael Scott Cowan.

REPLY ARGUMENT IN SUPPORT OF CROSS-MOTION
As was noted in Hopkins' Cross-Motion for Partial Summary Judgment, there are
potentially three (3) issues before the Court. First, this Court must determine whether LU's Claim
of Lien is valid. It is Hopkins' position that LU's Claim of Lien is invalid because it fails to
substantially comply with statutory requirements. If the Court determines that LU's Claim of Lien
is, in fact, invalid for failure to substantially comply with statutory requirements, the Court's inquiry
is over. LU's Motion for Partial Summary Judgment should be denied and its Claim of Lien
invalidated.
If, however, the Court finds that LU's lien substantially complies with statutory
requirements, the Court must next determine whether LU's Claim of Lien is senior to or should be
postponed to Hopkins' encumbrance. It is Hopkins' position that LU's failure to comply with the
requirements set forth in Idaho Code section 45-508 necessarily results in LU's Claim of Lien being
postponed to Hopkins' encumbrance. If this Court determines that LU's Claim of Lien is, in fact,
postponed based upon LU's failure to comply with the plain and explicit statutory requirements set
forth in Idaho Code section 45-508, the Court's inquiry is over. LU's Motion for Partial Summary
Judgment should be denied and its Claim of Lien postponed to Hopkins' priority interest in the
property.
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In its Motion for Partial Summary Judgment, Hopkins additionally sought entry of
Judgment in its favor as follows: 1
1.

Judgment declaring LU's Claim of Lien extinguished as to a portion of

Parcel 12.,2
2.

Judgment declaring LU's Claim of Lien invalid as to the parcels specifically

abandoned by LU in their moving papers including Parcels 4, 5, 6, 8, and 9;3 and
3.

Judgment declaring LU's Claim of Lien invalid as to the parcels omitted by

LU in their moving papers including Parcels 2, 7, 11, 13, and 14.4
LU does not appear to oppose entry of the requested judgment. See Dei Landscapes Unlimited's
Reply Brief in Supp. of Mot. for Summ. J.; Resp. to PI. Hopkins Northwest Fund's Cross-Mot. for

Summ. J.; and Resp.to PI. Hopkins Northwest Fund's Mot. to Strike Michael Cowan Aff. ("LU's
Reply Brief') at § V, pp. 21-22. In fact, LU additionally consents to a finding of its "junior
position" as to Parcel 15 (R320nOlO) and Parcel 12c (a part of R32073 a/kJa R32073000).
However, LU continues to request summary judgment affirming the "validity and [entire] amount
of its lien claim in the sum of $1,337,637.00 principal, together with accrued interest thereon".
Given LU's concessions, such a request is not supported by law or equity.

Accordingly,

if the

Court does not invalidate LV's Claim of Lien in its entirety and/or find that it is postponed to
Hopkins' encumbrance, the Court must also determine whether LU can enforce a single mechanic's
lien upon several parcels against less than the entire property liened. Hopkins submits that LV
1 References herein to "Parcel Numbers" correspond with the reference numbers identified in Hopkins Northwest
Fund, L.L.C.'s Summary Judgment Memorandum, Filed in Opp. to Landscapes Unlimited, LLC's Mot. for Part.
Summ. 1. and Filed in Supp. of Hopkins Northwest Fund, L.L.C.'s Cross-Mot. for Part. Summ. J. ("Hopkins LU
Summ. J. Mem."), Statement of Facts ("SOF") at ~ 13; see also Affidavit of Hope Cheney ("Cheney Af£"), Ex.
"CheneyB".
2
Hopkins LU Summ. J. Mem. at pp. 28-29, § IYC.I; see also De£ Landscapes Unlimited's brief Opposing
"Hopkins HP Entities" Motions to Intervene at p. 3 (wherein LU admits "its lien claim is junior to the earlier
recorded Schober deed of trust, and was therefore extinguished when the latter was non-judicial foreclosed as a
matter of law. ").
3 Hopkins LU Summ. J. Mem. atpp. 30-31, § V.A.
4 !d. atpp. 31-32, § v.s.
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cannot enforce a single Claim of Lien against less than all six (6) Charged Parce1ss without
apportionment.

A.

LU's Claim of Lien is Invalid Because it Fails to Substantially Comply with Statutory
Requirements.
Hopkins first submits that LV's Claim of Lien is invalid because LV failed to substantially

comply with statutory requirements by (l) failing to identify the property charged with the lien
sufficient for identification, by knowingly and erroneously recording a claim of lien on non-golf
course property, and by seeking to enforce a claim of lien on parcels of property upon which it has
no legal entitlement; and (2) by failing to identify and serve each known owner of golf course
property. In its response, LV identifies the statutory deficiencies as "miscellaneous", asserts that it
has "substantially complied in good faith" with the statutory requirements, and that its Claim of
Lien should not be invalidated. See LV's Reply Brief at pp. 13-20. LV's arguments are without
merit.
Mechanic's liens are creatures of statute, and consequently the statutory requirements must
be substantially complied with to perfect a valid lien. Pierson v. Sewell, 97 Idaho 38, 539 P.2d 590,
593 (1975). Hopkins acknowledges that Idaho courts do not frequently invalidate lien claims and,
in addition, encourages courts to liberally construe the lien statutes so as to effectuate their purpose;
however, invalidation is appropriate in this case. LV's Claim of Lien does not substantially comply
with statutory requirements.

To distinguish among the multitude of parcels originally liened by LU, Hopkins will continue to use the terms it
identified in its Summary Judgment Memorandum at pages 13- I 4 including: "OriginaUy Liened Parcels" - Those
sixteen (16) parcels identified by Hope Cheney as having been encumbered by LU's September 26,2007 Claim of
Lien. "Charged Parcels" - Those six (6) Originally Liened Parcels identified by LU in its partial summary
judgment pleadings as parcels "sought to be charged by the LU Lien (including Parcels I, 3, 10, 12, 15, and 16).
"Released Parcels" - That portion of Parcel 13 released by virtue of Instrument No. 2008062560 recorded
November 28, 2008. "SpecificaUy Abandoned Parcels" - Those five (5) Originally Liened Parcels which LU
admits it is no longer seeking to impress its lien upon (including Parcels 4, 5, 6, 8, and 9). "Omitted Parcels" Those five (5) Originally Liened Parcels which are wholly omitted or otherwise not referenced by LU in its partial
summary judgment pleadings (including Parcels 2, 7, 11, 13, and 14).
5

REPLY BRIEF OF HOPKINS NORTHWEST FUND, L.L.C. - 11

999

'r

1.

LV's Claim of Lien Should be Deemed Invalid because it Does Not Contain a
Sufficient Description of the Real Property Sought to Be Charged and Imposed
an Encumbrance upon Property to Which it Had No Legal Entitlement.

LU asserts that its description of the property sought to be charged is sufficient because no
one was "misled as to the property subject to LU's Claim of Lien" and there has been "no
prejudice" to Hopkins, which is simply "a lender" and not the owner of the property at issue. See
LU's Reply Brief at p. 15. Finally LU claims that the fact that it liened too much property does not
invalidate its lien because there was no "fraudulent intent" and no one was "injured" by its actions.

Id. at pp. 15-16.
LU's claim that no one been "misled" as to the property subject to LU's Claim of Lien is
completely without merit. As a preliminary matter, the parties to the instant motion still apparently
do not agree which parcels of property were Originally Liened Parcels. See e.g., Hopkins LU SJ
Mem. at p. 11-15, ~~ 12-21. Moreover, until the filing of its Reply pleading on or about February 6,
2009, LU did not acknowledge that its lien had been extinguished as to a portion of one of the
Charged Parcels (parcel 12) or that its interest was junior as to portions of two (2) other Charged
Parcels (Parcel 12 and ParcellS).
Likewise, LU's claim that there was no "fraudulent intent" in recording its grosslyoverbroad lien is unsupported by the record. Exhibit A to LU's own Claim of Lien contains
information that some of the parcels were "part of the Development but not the golf course itself'
and two (2) additional parcels were both "golf and residential." See Hopkins LU SJ Mem., SOF at ~
14. Despite this information, LU made no effort to identify the parcels upon which it performed
work under its contract and, instead, liened eleven (11) parcels comprised of non-golf course
property. See Affidavit of Hope Cheney ("Cheney Aff."), Ex. "Cheney E". LU has presented no
admissible evidence that it did not act with fraudulent intent in filing its Claim of Lien.
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LV's Claim of Lien and action to enforce its Claim of Lien was misleading and Hopkins
was injured thereby. LV's ambiguous, overly-broad, and intentionally deceptive Claim of Lien
required extensive and additional work by Hopkins to preserve its lawful senior priority and to
appropriately identify for the Court that LV was seeking relief to which it was not entitled. Idaho
courts have recognized that where a property description is erroneous or ambiguous, a property
description may be found inadequate. See e.g., Treasure Valley Plumbing and Heating, Inc. v.

Earth Resources Co., 106 Idaho 920, 923, 684 P.2d 322, 325 (Ct. App. 1984). LV's property
description was not only grossly overbroad, it was erroneous and ambiguous and should be deemed
fatally defective. To allow a property description such as that in the instant case would nullify the
requirement in the statute that property be described "sufficient for identification." I.C. § 45507(3)(d).

2.

LV Failed to Identify and Serve the Name of Each Known Owner of Golf
Course Property.

In addition to a defective property description, LV's Claim of Lien failed to identify and
serve each known owner - or reputed owner - of the property encumbered. See Hopkins LV SJ
Mem. at pp. 26-27. LV acknowledges that, with respect to the Charged Parcels, it failed to identify
and serve Gregory and Jeannette Bullock as owners of Parcels 12 and 15 but submits that such is
"not fatal." LV claims that Hopkins' argument is "contrary to Idaho lien law" and that invalidating
the lien would exalt "form over substance" ignoring the "substantial compliance" rule because Greg
Bullock is the principal in Hunter's Point Golf Community, LLC ("HPGC") and was HPGC's agent
for all purposes in contracting or dealing with LV. Hopkins submits that it LV who is asking the
Court to ignore "rules" by ignoring the plain language of the statutory requirements.
Idaho Code 45-507(3)(b) requires a lien claimant to provide the name of the owner, or
reputed owner, if known, in its claim of lien. An owner is one who has a lienable interest in the
property, see 56 C.J.S. Mechanics' Liens § 108. A "reputed owner" who may lawfully be given
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notice is a person or entity reasonably and in good faith believed to be the owner by those involved
with the work of improvement, and who has to all appearances the title and possession of the
property. fd. In this case, there is no dispute that LU knew that Greg Bullock owned seven (7) of
the sixteen (16) parcels liened. See Hopkins LU SJ Mem. at pp. 15-16, W22-23; see also LU Ans.
and Crossc!., Ex. LU-l at Ex. A (identifying Greg Bullock as the owner of Parcel 2 (R32086 a/k/a
R32086000), Parcel 4 (R32086010B), Parcel 6 (R32083 a/k/a R32083 000), Parcel 11
(R320830l4D), Parcel 12 (R32073 a/k/a R32073000), Parcel 14 (R32072 a/k/a R320nOOO), and
ParcellS (R32072010).6 Despite this admitted knowledge, LU only identified "Hunter's Point Golf
Community, LLC, an Idaho limited liability company" as the owner or reputed owner of said
property in its Claim of Lien. See LU Ans. and Crosscl., Ex. LU-I, p. 3, ~ 6. There is absolutely no
dispute that the Claim of Lien does not additionally identify "Greg Bullock" or "Jeannette Bullock"
as the owner or reputed owner of some of the parcels liened. The fact that Greg Bullock may have
been identified as the registered agent for HPGC does not satisfy the statutory requirement that LU
identify all owners or reputed owners of the property. While Idaho law will not invalidate a lien
against community real property based upon a claimant's failure to identify both the husband and
the wife, there is no case law to support LU's argument that the Bullock community should be
subject to its Claim of Lien based upon LU's Claim of Lien which states:
That the owner or reputed owner of said property to be charged with said lien is:
Hunter's Point Golf Community, LLC, an Idaho limited liability company
c/o Greg O. Bullock, Registered Agent
504 Bayhill Drive
Nampa, ID 83686
See LU Ans. and Crossc!., Ex. LU-I, p. 3, ~ 6.

Idaho Code section 45-507(5) provides that a true and correct copy of the claim oflien shall
be served on the "owner or reputed owner of the property" either by hand delivery or mail. LU does
6

Of these parcels, Parcels 12 and 15 are Charged Parcels.
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not and cannot dispute that it did not serve Greg Bullock or Jeannette Bullock as owner of real
property subject to its Claim of Lien. Therefore, LU's Claim of Lien should be invalidated as to
Parcels 12 and 15.
Liens are creatures of statute and, accordingly, the statutory requirements must be
substantially complied with in order to perfect a valid lien. See Bell v. Smith (In re Smith), 232 B.R.
461, 466, (Bankr. D. Idaho 1998) (quoting Baker v. Boren, 934 P.2d 951, 961 (Idaho

ct.

App.

1997)); see also L & W Supply Corp. v. Chartrand Family Trust, 40 P.3d 96, 101 (Idaho 2002).

While the lien laws are designed to protect laborers and materialmen who have added directly to the
value of property of another by their materials or labors, Baker, 934 P.2d at 961, Idaho courts are
clear that lien claimants must show that they have substantially complied with the statutory
requirements to perfect their legitimate claim. Boone v. P & B Logging Co., 397 P.2d 31,33 (Idaho
1964). Liberal construction of lien statutes to effect their objects and promote justice is subject to
the requirement that a lien claimant substantially comply with the statutes upon which his claim is
based. Treasure Valley Plumbing and Heating Inc. v. Earth Resources Co., supra, 106 Idaho at
923,684 P.2d at 325.
In Westinghouse Electric Supply Co. v. Hawthorne, 21 Wash.2d 74, 150 P.2d 55 (1944), the

Washington Supreme Court recognized a lien claimant's burden as follows:
Claimant in a proceeding to enforce a mechanic's lien has the same burden of
proving his cause of action as rests upon complainant in other civil actions, and
where the allegations of his pleadings are properly in issue, the burden of proof is
on him to establish his right to a lien, and to show that he has complied with all of
the essential requirements of the statute under which he claims.
!d. at 78, 150 P.2d at 57. Acknowledging a Washington statute which provides lien laws shall be

liberally construed with a view to effecting their object, the Court noted that it must first be
determined that persons come within the operation of the act before it will be liberally applied to
them. Id. at 77, 150 P.2d at 56. Idaho is in accord with this holding. See Treasure Valley Plumbing
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and Heating v. Earth Resources Co., supra (liberal construction

IS

"subject to" substantial

compliance).
In this case, LU would have this Court interpret "substantial compliance" so broadly as to
nullify specific and plainly stated requirements of Idaho's statutory lien laws.

The statute

specifically requires a claim of lien to contain a description of the property to be charged with the
lien sufficient for identification, an identification of the name of the owner, or reputed owner, if
known, and service upon the owner, or reputed owner, within five (5) business days following the
filing of the claim of lien. The evidence is clear that while LU did not perform work upon non-golf
course property, it intentionally and knowingly grossly overstated its description of the property to
be charged with its lien. Likewise, while Exhibit A to LU's Claim of Lien specifically identified
Greg Bullock as the owner of certain parcels of liened property, the text of the Claim of Lien
misidentifies HPGC as the sole owner or reputed owner of the property. Mr. Bullock was not
served with notice of the Claim of Lien as an owner of any parcels of property.

Based on the

foregoing, Hopkins submits that LU's Claim of Lien does not substantially comply with statutory
requirements and should, therefore, be deemed invalid.

B.

LU's Claim of Lien Should Be Postponed to Hopkins' Encumbrance because LU's
Claim of Lien Does Not Comply with Idaho Code section 45-508.
As noted supra, if the Court determines that LU's Claim of Lien is invalid for failure to

substantially comply with statutory requirements, the Court's inquiry is over. LU's Motion for
Partial Summary should be denied and its Claim of Lien invalidated. If, however, the Court finds
that LU's lien substantially complies with statutory requirements, Hopkins submits that LU's Claim
of Lien must necessarily be postponed to Hopkins' encumbrance because LU's Claim of Lien does
not comply with Idaho Code section 45-508. See Hopkins SJ Mem. at pp. 23-26. Citing Phillips v.
Salmon River Company, 9 Idaho 149, 72 P. 886 (1903), Treasure Valley Plumbing and Heating,
Inc. v. Earth Resources Co., supra, and Idaho Min. and Mill Company v. Davis, 123 F. 396 (9 th Cir.
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1903), LV argues that Idaho law supports the filing of a single lien where the work is perfonned
pursuant to a single contract. LV Reply Brief at pp. 16-17. LV further asserts that Hopkins'
"hypertechnical over-reading" of the lien law should be rejected.
As a preliminary matter, Hopkins is not promoting a "hypertechnical over-reading" of
Idaho's lien laws. Rather, Hopkins has argued merely that the plain language of the lien law should
be enforced. Idaho Code section 45-508 provides:

Claims against two buildings. -- In every case in which one (1) claim is filed
against two (2) or more ... improvements, owned by the same person, the person
filing such claim must, at the same time, designate the amount due him on each of
said .... improvements; otherwise the lien of such claim is postponed to other
liens. The lien of such claim does not extend beyond the amount designated as
against other creditors having liens by judgment, mortgage, or otherwise, upon .
. . improvements, or upon the land upon which the same are situated.

I.e. 45-508 (bold/italic emphasis added).

The same idea applies under Idaho law as to properties

owned by different persons. Boise-Payette Lumber Co. v. Felt, 44 Idaho 377, 258 P.2d 169
(1927).
The cases cited by LV do not support or promote a contrary ruling. In fact, while each of
the cases cited is distinguishable in that there were no competing lien claimants in those cases, it
is interesting to note that in each of those cases the appellate court expressly acknowledged the
rule that failure to specify the amount due on a claim of lien would "postpone" the claim to other
liens. See Phillips v. Salmon River Mining & Dev. Co., 9 Idaho 149, 72 P. at 887; Treasure

Valley Plumbing and Heating, Inc. v. Earth Resources Co., 106 Idaho at 923, 684 P.2d at 325;
Idaho Min. & Mill. Co. v. Davis, 123 F. at 399 (9 th Cir. 1903).
As noted by Hopkins in its prior memorandum, LU's failure to lien on a parcel-by-parcel
basis and/or file separate liens against the different property owners necessarily results in LU's
Claim of Lien being postponed to Hopkins' encumbrance. The right of a mechanic's lienor to
prime previously-recorded consensual encumbrances is extraordinary. The legislature does not
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grant that special right to the lienor unless the lienor splits out the amount owed to it with respect
to each parcel. Otherwise, a consensual lienor, such as Hopkins, would be subordinated on the
basis of work done by the lienor on completely different property. See generally Brown v.
Hawkins, 66 Idaho 351, 359, 158 P.2d 840, 843 (1945) overruled in part on other grounds,
Mitchell v. Flandro, 95 Idaho 228, 506 P.2d 455 (1973).

Based on the foregoing, Hopkins respectfully requests that this Court find that LU's
encumbrance, which fails to "designate the amount due him on each . . . improvement" is
"postponed" to Hopkins encumbrance as required by Idaho Code section 45-508.

c.

LU Cannot Enforce Its Claim of Lien Against Less than All the Charged Parcels
Without Apportionment.

As noted supra, LU has consented to a finding that its Claim of Lien was extinguished as
to a portion of Parcel 12 and is junior with respect to Parcel 15 and Parcel 12c. Nevertheless it
has requested that this Court enter judgment affinning the validity and amount of its entire Claim
of Lien. In other words, LU wants this Court to ratify the concept that a lien claimant can
enforce and collect a lien for work on multiple parcels against anyone (1) parcel charged. Such
an action is contrary to law and equitable principles.
As a general broad legal principle, it has frequently been held or recognized that a single
blanket mechanic's lien upon or against several lots or properties for a total sum due to the
claimant for labor or materials furnished thereto by him may not ordinarily, and in the absence at
least of some showing of proper apportionment, be enforced against less than all of such tracts or
parcels. See e.g., Enforceability of Single Mechanic's Lien Upon Several Parcels Against Less
Than the Entire Property Liened, 68 A.L.R.3d 1300 (1976 & Supp. 1989).

In Associated Sand & Gravel Co., Inc. v. DiPietro, 8 Wash.App. 938,509 P.2d 1020 (Ct.
App. 1973), the Washington Court of Appeals considered the question of whether a single
mechanic's lien against more than one lot of land in a subdivision can be enforced against less
REPLY BRIEF OF HOPKINS NORTHWEST FUND, L.L.C. - 18

1006

· .
(

than the entire property liened, over the objection of a lienor junior to the lien creditor on the lot
on which enforcement is sought and senior to the lien creditor on other lots in the subdivision
liened against. In upholding the trial court's application of the doctrine of apportionment, the
Washington Court of Appeals reasoned as follows:
The general rule is that a single mechanic's lien against more than one lot or
parcel of land cannot be enforced against less than the entire property liened,
without first showing what part of the entire lien may properly be allocated to
the lot or tract against which enforcement is sought.
In Weaver [v. Harland Corp., 176 Va. 224, 10 S.E.2d 547, 130 A.L.R. 417
(1940)], an instructive case, various lien claimants foreclosed their liens after
the owner-developer went into receivership. Each materialman had a contract
with the owner to furnish labor or materials for twenty houses being
constructed on twenty lots. Each filed one lien against a certain number of
lots, twelve in one case and eight in the others, after receiving payments
toward the contract price and agreeing not to file liens against the remaining
lots. The lien claim filed, therefore, covered some labor and materials
furnished to lots excluded from the lien.
The court required lien
apportionment to reflect the amount of labor and material furnished to
particular lots stating:
(W)e think, the weight of authority and the force of reason sustain the
view that the release of a portion of the properties, under the
circumstances of this case, embraced by the lien, precludes its
successful assertion against the remainder. This is only true where the
interests of other lien creditors are affected. It would not be so in the
case of the owner and the lienor. It will be readily seen that if it were
not so the mechanics lien lienors could so shift their liens as to unduly
burden some of the lien subjects and relieve others, to the extent of
imperiling the interests of other lien creditors which would not be
consonant with the intent and spirit of the statute and would be
offensive to good conscience and equity.
10 S.E.2d at 548.
The power of a court of equity to require apportionment to protect third
party rights in the inherent exercise of its jurisdiction to do equity is clear.
Hendrickson v. Bertelson, [1 Ca1.2d 430,35 P.2d 318 (1934)]. The parties
agree that the burden is upon [the interested lien creditor] to demonstrate
that in equity and good conscience apportionment should be required. See
Washington Asphalt Co. v. Boyd, 63 Wash.2d 690, 388 P.2d 965 (1964».
[The interested lien creditor] has demonstrated that it has not forfeited its
right to equitable consideration and that, unless [the lien claimants] are
required to apportion their liens, [the interested lien creditor], as a
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practical matter, will be called upon to pay for work and labor performed
on lots other than those executed against.
Assoc. Sand & Gravel Co., Inc. v. DiPietro, 8 Wash.App. at 942-43, 509 P.2d at 1023-24.

Arizona has reached a similar result. In CS&W Contractors, Inc. v. Southwest Savings &
Loan Assoc., 180 Ariz. 167, 883 P.2d 404 (1994), the Arizona Supreme Court overruled the trial

court which had entered judgment in favor of a contractor who sought to enforce an entire lien
amount (which spanned over 52 lots) on four lots on which it had priority. In so holding, the
Arizona Supreme Court noted the case before it to be directly controlled by Wahl v. Southwest
Sav. & Loan Assoc., 106 Ariz. 381, 476 P.2d 836 (1970)7 which stands for the proposition that
(1) there should be apportionment when a lienor seeks to assert its entire lien against less than all

of the property, and (2) where the value of the actual labor and materials used to improve each
lot can be readily determined, the priority is for that amount. CS & W Contractors, Inc. v.
Southwest Savings & Loan Assoc., 180 Ariz. At 169, 883 P.2d at 406.

The Arizona Supreme

Court went on to state:
The court of appeals in this case incorrectly allowed CS & W to take the full
amount of its original, fifty-two lot lien from only four lots. The court
7 In Wahl, supra, Southwest Savings and Loan attempted to foreclose on twenty-four separate mortgages on lots in
a multi-family housing subdivision. Southwest had priority on eighteen of the mortgages and various subcontractors
had priority on the other six. The trial court apportioned the lien amounts; the lien for each lot was to be the
reasonable value of the improvements made on that lot. The subcontractors argued on appeal that there should be no
apportionment and that they should be able to extract the full amount of their liens from the six lots on which they
had priority. The court of appeals disagreed and held that apportionment was necessary. It noted that the legislature
had intended to "relate mechanics' and materialmen's liens to the particular building or improvement to which their
services or materials have contributed value." Wahl v. Southwest Say. & Loan Assoc., 12 Ariz. App. 90,98,467,
P.2d 930, 938 (1970). The court further noted that the legislature had not intended lienors to extract more from a
parcel of land than the value of the labor and materials put into that land. While this might normally mean that
subcontractors would have to prove the value of improvements, the court selected a different method of
apportionment. The subcontractors had priority on six of twenty-four lots. The materials that went into each lot were
substantially similar, given that the construction project called for nearly identical buildings on each lot. Because of
this symmetry in construction, the court of appeals gave priority on six-twenty-fourths of the total amount of
materials furnished to the whole project. The Supreme Court partially vacated the court of appeals' opinion on
review, but did not disturb the holding that there should be some sort of apportionment (i.e., the entire lien could not
be enforced against fewer than all of the lots). The Arizona Supreme Court did, however, change the method of
apportionment. Instead of a simple ratio, the court held that the value of the actual labor and materials put into each
lot should be the amount of the lien for that lot. Wahl, 106 Ariz. At 386, 476 P.2d at 841. Relying on the equitable
principle that a lien should be based on what is done to enhance the value of the property, the court found the
method appropriate because the labor and materials that gave value to each lot were not difficult to establish.
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concluded that because there was no specific value conferred on any
individual lot, there could be no apportionment and the lien's full value could
be extracted from only four lots. But Wahl holds otherwise. A lienor cannot
extract the value of improvements made to several lots from fewer than
all those lots. Apportionment is required when the superior lien runs to
fewer than the total number of improved lots. A different result would
allow CS & W to resurrect an extinguished lien and obtain a priority to which
it is not entitled. Because CS & W retained a superior lien on only four lots
and that lien cannot be enforced to the full extent of the improvements made
to the subdivision, we are faced with the question of what amount CS & W
can extract from those four lots.
Wahl did not address the issue of the value or method of apportionment when
improvements benefit all lots in a subdivision instead of individual lots. Basic
infrastructure, such as roads, sewers, and water lines, benefit the entire
subdivision and are only fortuitously located on any given lot. Each lot is
equally benefited. Every future homeowner will use the same streets, water
lines, sewers, and fire hydrants. The "equitable principle" in Wahl requires
proof of specific benefit to specific lots in a subdivision when the value of that
benefit is easy to determine. But if all lots benefit equally from infrastructure
an equal apportionment is satisfactory, unless the claimant can prove
disproportionate value was put into a lot over which it had priority.

In this case, CS & W has a valid, superior lien on four of the fifty-two lots that
were benefitted through improvements. If CS & W can demonstrate that it
placed more than equal value on any of the four lots for which it has priority,
it may do so. If it chooses not to do so, or cannot do so, then each lot received
one-fifty-second of the benefit conferred on the whole subdivision. The value
of the surviving lien, then, would be four-fifty-seconds of the value of the
original lien covering the entire subdivision, less payments made. CS & W
would be entitled to extract four-fifty-seconds of that amount from lots thirtynine through forty-two.
Id. (bold emphasis added).

Nevada courts have also recognized apportionment as an appropriate remedy where
foreclosure judgment was attributable to less than all parcels liened.

Pickett v. Comanche

Constr., Inc., 108 Nev. 422, 836 P.2d 42 (1992) (In apportionment, a property subject to a

mechanic's lien should not be responsible for the improvement costs of another property.)
In this case, interested lien creditors including Hopkins Northwest Fund L.L.C., Hopkins
HP Elk Basin, LLC, and Hopkins HP Schmidt, LLC, would clearly be unduly burdened if LU is
not required to apportion its lien. As acknowledged by LU, its Claim of Lien was extinguished
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as to a portion of Parcel 12. See LV Reply Brief at pp. 22; see also Cheney Aff., Ex. "Cheney F"
(the portion of Parcel 12 shaded in purple). If LV is not required to apportion its Claim of Lien
and this Court enters judgment affirming the entire amount of LV's Claim of Lien, the result is
that the work perfonned by LU on that portion of Parcel 12 will burden other parcels upon which
LU holds a priority over other interested lien creditors. The same result is had with respect to
LU's junior interests in a portion of Parcel 12 and Parcel 15. If apportionment is not had, every
other lien creditor or mortgage holder is burdened by the total amount of the LV lien which is
clearly illogical and inequitable. The mechanic's lien statutes do not contemplate a parcel may
be burdened for labor and materials which were not actually furnished to that particular tract or
parcel.
Based on the foregoing, ifthe Court is not inclined to invalidate or postpone LV's Claim
of Lien in whole, Hopkins respectfully requests that the amount of LV's lien claim be reduced in
proportion to the work done on each lot or, if such apportionment is difficult to establish, by
acreage or parcel, whichever is most equitable to other lien creditors.
D.

Conclusion in Support of Cross-Motion for Summary Judgment.

Hopkins does not dispute that Idaho courts "liberally construe" the lien statutes to
effectuate their purpose and protect a creditor who supplies labor or materials for the
improvement of real property. However, mechanic's liens are also creatures of statute and,
consequently, the statutory requirements must be substantially complied with to perfect a valid
lien. Pierson v. Sewell, supra. Accordingly, at what point is substantial compliance mandated?
LU has argued that the court should "liberally construe" the lien statute so as to find "substantial
compliance" on its behalf However, this is contrary to Idaho law. Idaho's appellate courts have
mandated that trial courts engage in a two-part analysis. Initially, the court must find that the
lien claimant has "substantially complied" with the lien statutes. The second prong of the
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analysis allows the Court to "liberally construe" the lien statutes if the first prong has been
satisfied. See Treasure Valley Plumbing and Heating, Inc. v. Earth Res. Co., supra, at 923, 684
P.2d at 325.
In this case, LV knowingly and erroneously filed a grossly overbroad encumbrance on

eleven (11) parcels upon which it knew that it had not perfonned work. LU additionally knew
that HPGC was not the sole owner of the property liened and, yet, LU ignored the statutory
requirement to name all property owners and serve them with notice of its Claim of Lien. LU's
Claim of Lien was not filed on the "eve" of the tolling of the statute of limitations. Rather, LU's
Claim of Lien was filed less than thirty (30) days after it completed its work on August 30, 2007.
LV had two (2) additional months to investigate and detennine Idaho's lien requirements and
properly record a viable and valid Claim of Lien. With respect to enforcement of the Claim of
Lien as recorded on September 26,2007, LU's failure to substantially comply seems obvious and
invalidation seems inevitable. Notwithstanding the same, LV now seeks, over one (1) year later,
to "cure" its defects and enforce its Claim of Lien against six (6) of the sixteen (16) parcels
originally liened.
It must be remembered that LU has never released the improperly liened parcels - despite

requests to do so.
encumbered.

Today, there remain many parcels still knowingly and improperly

Is the knowing and deliberate over-encumbrance of property in "substantial

compliance" with a statute which requires a lien claimant to provide a "description of the
property to be charged with the lien, sufficient for identification"? The answer is clearly no.
Moreover, narrowing the Claim of Lien to the six Charged Parcels does not cure LU's
failure to name and serve all property owners with notice of its Claim of Lien. By narrowing the
Claim of Lien LU has eliminated the need to have identified and served Hunter's Point
Development Corporation; however, there is absolutely no dispute that the Bullock community
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was neither identified nor served with the Claim of Lien. Is the knowing and deliberate failure to
identify and serve all reputed owners in "substantial compliance" with a statute which requires a
lien claim to contain "[t]he name of the owner, or reputed owner if known" and which requires a
lien claimant to serve a copy of the Claim of Lien on the "owner or reputed owner"? The answer
is clearly no.
LV wants to separate its deficiencies and argue that, in a vacuum, Idaho case law
supports a finding that it has substantially complied with the individual requirements. However,
the cases cited by LV do not contain the same kind of knowledge and gross indifference to
Idaho's lien laws as has been exhibited by LV in this case. LV's Claim of Lien does not contain
a "single" error. Rather, LV's Claim of Lien contained multiple deficiencies which cannot be
cured over a year later in a foreclosure proceeding. Hopkins respectfully requests that this Court
decline the invitation of a Nebraska corporation which is engaged in international business to
nullify the plain, statutory requirements set forth in Idaho's lien statutes. Alternatively, Hopkins
respectfully requests that this Court postpone LV's Claim of Lien to Hopkins' encumbrance
and/or require apportionment to avoid prejudice to other lien creditors.

REPLY IN SUPPORT OF MOTION TO STRIKE
On January 8, 2009, Hopkins Northwest Fund, L.L.C. filed a Motion to Strike the
Affidavit of Michael Scott Cowan based, inter alia, upon lack of foundation and lack of relevant
testimony. See Pl.ICounterdef.' s Mem. in Supp. of Mot. to Strike the Aff. of Michael Scott
Cowan. In response, LV has submitted the Second Affidavit of Michael Scott Cowan which
purports to cure the foundational deficiencies lacking in his first affidavit. See Second Aff. of
Michael Scott Cowan, Deputy Canyon County Assessor ("Second Cowan Aff."). It is Hopkins'
position that while the Second Cowan Affidavit may provide foundation sufficient for Cowan to
produce County records, Mr. Cowan does not have the education or experience necessary to
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"opine" as to real property encumbrances. Moreover, Cowan's and/or LV's attempt to insert into
the record facts and other argument are clearly improper and should not be considered by this
Court.
A.

Hopkins Concedes LV has Cured the Foundational Deficiencies for Production of
County Records.

With respect to the production of county records, Hopkins will concede that the Second
Cowan Affidavit provides the essential foundational information lacking from Cowan's first
affidavit. However, what LV fails to understand, and what has not been remedied by the Second
Cowan Affidavit, is the fact that Cowan is not a title examiner, does not have the necessary
education or experience and, therefore, cannot provide admissible evidence regarding the parcels
encumbered by LV's Claim of Lien. In fact, Mr. Cowan admits he doesn't do title work. See
Second Cowan Aff. at

~

4. Mr. Cowan has never testified that he does title work or that he

examined the LV Claim of Lien to determine the property encumbered thereby. Accordingly,
any testimony on this issue, whether it is contained in the first or second Cowan Affidavit,
should be stricken.
B.

All Other Improper Statements in Cowan's Second Affidavit Should be Stricken.
In addition, Cowan's Second Affidavit is replete with argument, hearsay, conc1usory

statements, and legal conclusions which cannot be considered by the Court in ruling on the
pending motions. 8

For example, Paragraph 6, page 5 is argumentative; Paragraph 9, page 9 contains improper conclusions; Paragraph
10, pages 9-10 contains improper conclusions; Paragraph II, page II is argumentative; Paragraph 12, page II
contains improper conclusions; Paragraph 14, page 13 contains improper conclusions; Paragraph 15, page 14
contains improper conclusions; Paragraph 16 is argumentative; Paragraph 17 is based on hearsay and draws
improper legal conclusions; Paragraph 18 is based on hearsay and contains improper conclusions; Paragraph 19
contains speculation and purports to draw improper conclusions; Paragraph 20 is argumentative and contains
improper legal conclusions. In addition, Mr. Cowan fails to identify the source of his "personal knowledge" with
respect to LU's work on the golf course. Finally, to the extent that Mr. Cown has simply reiterated portions of his
first affidavit, the statement are not responsive to the Motion to Strike, are redundant, and still subject to Hopkins'
Motion to Strike for the reasons set forth in its Memorandum in Support of Motion to Strike, which are incorporated
by reference as if fully set forth herein.
8
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Rule 56(e) of the Idaho Rules of Civil Procedure requires affidavits to be made on
"personal knowledge" and further requires an affidavit set forth only those "facts as would be
admissible in evidence." Indeed, a Court cannot consider inadmissible evidence in ruling on a
motion for summary judgment. See e.g., Ryan v. Beisner, 123 Idaho 42, 844 P.2d 24 (Ct. App.
1992). The type of argument, hearsay, conclusory statements and legal conclusions contained
throughout Cowan's Second Affidavit are clearly improper and inadmissible. See e.g., Sammis
v. MagneTek, Inc., 130 Idaho 342, 941 P.2d 314 (1997) (hearsay statements not admissible);
Casey v. Highlands Ins. Co., 100 Idaho 505, 600 P.2d 1387 (1979) (conclusory statements not

sufficient to show the absence of a genuine issue of material fact where affidavit failed to
specifically identify information relied upon); Hecla Mning Co. v. Star-Morning Mining Co., 122
Idaho 778, 839 P.2d 1192 (1992) (conclusory statements do not provide the kind of specific,
admissible facts that would either support or prevent entry of summary judgment); Corbridge v.
Clark Equip. Co., 112 Idaho 85, 730 P.2d 1005 (1986) (an affidavit that merely repeated

allegations and/or argument made by counsel is "flawed" and fails to establish facts sufficient to
create a material issue of fact).
Contrary to Cowan's present "arguments" regarding the alleged similarities between his
affidavit and that of Hopkins' expert, Hope Cheney, the two experts did not agree as to all
"material" issues. The parties do not agree what parcels were originally liened and, contrary to
Cowan's "legal conclusion" regarding what is "pertinent" to the pending motion, it is Hopkins'
position that this dispute is material to the instant proceeding - including whether LU has
substantially complied with Idaho's lien statutes.
For the foregoing reasons, all other commentary, including argument and legal
conclusions, in Cowan's Second Affidavit is improper and should not be considered by this
Court.
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DATED this 17th day of February, 2009.

Stephen J. Gledhill
Attorneys for Counterdefendant Hopkins Northwest Fund, L.L. C.
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, CANYON COUNTY CLERK
J DRAKE, DEPUTY

Attorney for DefendantICross-ClaimantICross-Defendant Landscapes Unlimited, LLC

IN THE DISTRICT COURT OF THE TInRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORlHWESTFUND, L.L.c., an)
Idaho limited liability company,
)

Case No. CV-08-1242-C

)

Plaintiff,

)
)

vs.

)
)
GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraskalimitedliabilitycompany;LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEUS EXCAVATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITy)
OF NAMPA, IDAHO, an Idaho municipality,)
)

DEFENDANT LANDSCAPES
UNLIMITED, LLC's OBJECTION TO
PLAINTIFF HOPKINS' UNTIMELY
"APPORTIONMENT" ARGUMENT

)

Defendants.

)
)
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)
AND RELATED COUNTER/CROSS ACTIONS)
)

COMES NOW DefendantlCrossclaimantlCross-Defendant Landscapes Unlimited, LLC
("LU"), by and through its counsel of record, and hereby states its Objection to Plaintiff Hopkins
Northwest Fund, L.L. C.' s ("Hopkins") Untimely "Apportionment" Argument first raised in its Reply
Brief filed in support of its Cross-Motion for Partial Summary Judgment, based on the following:

ARGUMENT
Hopkins' Reply Brief, Point C, at pages 18-22, filed in support of its own cross-motion for
summary judgment against LU, raises the issue of alleged "apportionment" as requiring a reduction
ofLU's lien claim. Hopkins' "apportionment" argument cites and discusses numerous non-Idaho
legal authorities and case law. Hopkins' "apportionment" argument goes on for four (4) whole pages
including one "font-reduced" footnote 7 at page 20 which itself is nearly one-half of a whole page.
There is no comparably identification of such "apportionment" issue, argument, or ground
in Hopkins' opening brief on its cross-motion for partial summary judgment filed 1112/09. No
authorities are cited to support the same.
It is untimely and inappropriate for Hopkins to raise the "apportionment" argument as a new
issue, argument, or ground upon which it relies in support of its cross-motion for partial summary
judgment against LU for the first time in its reply brief on its own cross-motion.
Obviously, LU has had no notice of the issue, argument, or ground; and no opportunity to
respond thereto.
LU is entitled to such notice, and opportunity to respond as a matter of procedure and
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fundamental fairness to each and every issue, argument, and ground that Hopkins intends to raise
and rely on in support ofits cross-motion for partial summary judgment. See, IRCP 56 ( c, e); State
v. Rubbermaid, Inc., 129 Idaho 353,924, P.2d 615 (l996);Puckettv. Oakfabco,Inc., 132 Idaho 816,
979 P.2d 1174 (1999).
Clearly, the opportunity is frustrated, denied, and utterly rendered impossible, ifLU cannot
even know what the issue, argument, and ground even may be. This type of a "sandbag" is not
contemplated by modem practice or rules of civil procedure.

CONCLUSION
LU requests the Court disregard Hopkins' "apportionment" issue, argument, and authorities
and deny any and all relief to Hopkins based thereon as untimely raised for the 2/24/09 hearing
which has long been set.
DATED

this~~ofFebruary, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

Attorneys for DefendantiCrossclaimantiCrossDefendant Landscapes Unlimited, LLC
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Phone: (208)331-1170
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Telephone (208) 342-5000
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Fllnd,LLC
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)

Case No. CV-08-1242-C

)

Plaintiff,

)
)
vs.
)
)
GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEUS EXCAVATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITy)
OF NAMPA, IDAHO, an Idaho municipality,)

NOTICE AND PARTIAL DISCLAIMER
OF INTEREST BY DEFENDANT
LANDSCAPESUNLUVUTED,LLC

)
)

Defendants.

)
)
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)
AND RELATED COUNTER/CROSS ACTIONS)

----------------------------~)
COMES NOW DefendantiCrossclaimantiCross-Defendant Landscapes Unlimited, LLC
("LU"), by and through its counsel of record, and hereby gives Notice And Partial Disclaimer of
Interest in certain real property and any improvements thereto as more fully described below:
1.

Partial Release of Claim of Lien dated 211 0109 and recorded on 2113/09 as

Instrument No. 2009006914 in the Recorder's Office for Canyon County, Idaho. A true and correct
copy thereof is attached hereto as Exhibit A and adopted by reference as though fully set forth
herein.
2.

Partial Release of Lien dated 11120108. A true and correct copy thereof is attached

hereto as Exhibit B and adopted by reference as though fully set forth herein.
Said Partial Release of Lien, Exhibit B, was executed by LU's authorized undersigned
counsel of record and delive~ed by U.S. Mail to counsel of record for Hopkins Northwest Fund, LLC
("Hopkins") herein.
A true and correct copy of the 11120108 letter from LU's counsel forwarding the executed
said Partial Release of Lien to Hopkins' counsel of record is attached as Exhibit C hereto and
adopted by reference as though fully set forth herein. Presumably, Hopkins' counsel has caused said
Partial Release of Lien to be recorded since it was made and delivered to him, although LU' s counsel
lacks specific knowledge thereof because Hopkins' counsel has not supplied a courtesy copy of the
recorded instrument to date.
3.

By this Disclaimer of Interest by LU, Partial Release of Claim of Lien (Exhibit A

hereto), and Partial Release of Lien (Exhibit B hereto), LU only partially releases its Claim of Lien
NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNLIMITED, LLC - Page 2
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recorded as Instrument No. 2007064896, only as to the real property described in Exhibits A and B
attached hereto, and further expressly reserves and retains its lien in the remaining property described
in its Claim of Lien, Instrument No. 2007064894, towit:

R32098010B (23.08 Acres)
R32072010 (9.62 Acres)
R32073000 (Excluding and excepting therefrom that part described in the
Trustee's Deed, Exhibit 1, attached as part of Exhibit A
hereto;
Acres - undetennined )
R32083014 (19.82 Acres)
R32086010 (29 .23 Acres)
R32082000 (52.42 Acres)
4.

By this Disclaimer of Interest by LU, Partial Release of Claim of Lien (Exhibit A

hereto), and Partial Release of Lien (Exhibit B hereto), LU only partially releases said Claim of Lien
on the described real property partially released, but does further hereby reserve all rights and causes
of action LU may have against Hunter's Point Golf Community, LLC, and any other party, regarding
the claim described in the Claim of Lien.
DATED this

'J.~ ~fFebruary, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

BY:~~
JOHNRGoOOELL
Attorneys for Defendant/Crossclaimant/CrossDefendant Landscapes Unlimited, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~O ~ay of February, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by U.S. Mail postage prepaid
and/or as otherwise indicated:
D. Blair Clark
LAW OFFICES OF D. BLAIR CLARK
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Phone: (208)475-2050
Facsimile: (208) 475-2055
dbc@dbclarklaw.com

Arnold L. Wagner
Meulernan Mollerup
755 W. Front St., Ste. 200
Boise, ID 83702
Phone: (208) 342-6066
Facsimile: (208) 336-97]2
wagner@lawidaho.com

Attomeys /0' Hunter'S Point

Attomeys /0' KMO, Inc.

Development Corp.
Terrence R. White
White Peterson
5700 E. Franklin Road Ste. 200
Nampa, ID 83687-7901
Phone: (208) 466-9272
Facsimile: (208) 466-4405
trw@whitepeterson.com

Howard R. Foley
Foley Freeman, PLLC
77 East Idaho Street, Suite 100
P.O. Box 10
Meridian, Idaho 83680
Phone: (208) 888-9 II I
Facsimile: (208) 888-5130
hfoley@foleyfreeman.com

Attomeys/o, The City 0/Nampa, Idaho

Attomeys /0' Hunter's Point Golf Community

Geoffrey 1. McConnell
Richard L. Stacey
MEULEMAN Mollerup, LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342-6066
Facsimile: (208) 336-9712
mcconnell@lawidaho.com
stacey@lawidaho.com

James L. Arslanian
Attorney at Law
1224 I Jib Avenue North
Nampa, Idaho 83687
Phone: (208) 466-0006
Facsimile: (208) 466-7890
jim@shilosprinkler.com

Attomeys/0' Lanco, Inc.
Joseph M. Meier
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-7811
Facsimile: (208) 338-3290
imeier@cosholaw.com

Attomey /0' G,egory & Jeanette BuUock

Attomey/0' Advanced Concrete & BellS Excavation
Robert Miller
Robert L. Miller Law Office
2700 W. Airport Way
Boise, Idaho 83705
Phone: (208) 429-8331
Facsimile: (208) 441-8652
robert@idalawone.com

Attomey /0' Richa,d Dines
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Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331 -1170
Facsimile: (208) 331 -1529
sg]edhiJJ@idalaw.com
Attorneysfor Hopkins Northwest Fund, LLC

Sheila R. Schwager
HAWLEY TROXELL ENNIS
&HAWLEYLLP
877 Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Phone (208) 344-6000
Facsimile (208) 342-3829
srs@hteh.com
Attorneys for 2MD, Inc.

J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
IO 1 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@hol1andhart.com
sdavis@hollandhart.com
Attorneys for PlaindffHopkins Northwest
Fund,LLC
Robert A. Anderson
Robert A. Mills
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 South Fifth ~treet, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510
raanderson@ajhlaw.com
rmills@ajhlaw.com
Attorneys for Mason &1 Stanjie/d, Inc.

Randall A. Peterman
David B. Lincoln
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., loth Floor
Post Office Box 829
Boise, ID 83701-0829
Phone (208) 345-2000
Facsimile (208) 385-5384
rap@moffatt.com
dvJ@moffatt.com
Attorneys for Bank of the Cascades
d/b/a Fanners &: Merchants and
d/b/a Fanners &: Merchants State Bank
Scott A. Tschirgi
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701
Phone (208) 388-1200
Facsimile (208) 388-1300
sat@givenspursley.com
Attorneysfor Alloway Electric Co., Inc.

Steven E. Alkire
Samuel A. Diddle
EBERLE, BERLIN, KADING,
TURNBOW & MCKLVEEN, CHTD.
11 11 W. Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701-1368
Telephone (208) 344-8535
Facsimile (208) 344-8542
salkire@eberle.com
sdiddle@eberle.com
Attorneys for Matzdorff Resources, LLC
d/b/a Mike's Sand &: Gravel

Teny Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, ID 83683-0065
Phone: (208) 467-4479
Facsimile: (208) 467-3058
tmichaelson@nampalaw.com
Attornepfor Edward D. Shank and Grace
Shank; The Shober FamJly Limited
Partnership
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Michaelina B. Murphy
Murphy Law Office, PLLC
847 E. Fairview Avenue
P.o. Box 490
Meridian, ID 83680-0409
Telephone (208) 453-9700
Facsimile (208) 453-9747
mia@murphylawoffice.com
Attomeys for Build -4 U, Inc.

NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNLIMlTED, LLC - Page 6
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NOTICE IS HEREBY GIVEN, that LANDSCAPES UNLIMITED. LLC, a Nebraska
limited liability company (''LU'' or uClaimant"), 1201 Aries Drive, Lincoln, Nebraska 68512,
Claimant under that certain Claim of Lien dated and recorded on September 26, 2007, as
Instrument No. ,007064896. in the Recorder's Office of Canyon County, Idaho. does hereby
fuJly release its Claim of Lien against the following described parcels of real property located in
Canyon County, Idaho, and more particularly described as follows:
R320830J4F
Rl2Ol3014E
R32083000
R32013014C
R32086010B

(0.45 Acres)
(1.03 Acres)
( 0.20 Acres)
(5.24 Acres)
(2.07 Acres)

Said Claimant LU does also hereby fully release its Claim of Lien against only that J2O!i.of
the land ofR31073000 which is more particularly described in that certain Trustee's Deed issued
to Hopkins HP Elk Basin, LLC, dated and recorded on September 16, 2008 as Instrument No.
~08049956 in the Recorder's Office ofCanyoD County. Idaho, a true and correct copy of which
is attached hereto as Exhibit 1 and adopted by reference as though fully set forth herein. Said
Trustee's Deed issued by reason of a non-judicial foreclosure sale to said purchaser and
extinguished Claimant's Claim of Lien therein by operation of law which LU here acknowledges.

The names of the owners /reputed owners of the lands, buildings and improvements
located upon the above described real property at the time of filing of said Claim of Lien were
claimed to be: Hunter's Point Golf Community, LLC, an Idaho limited liability company, c/o Greg
O. Bullock, Registered Agent, S04 Bayhi11 Drive, Nampa, 10 83686.
By this Partial Release of Claim of Lien, Claimant LU only releases said Claim of Lien
on the foregoing real property. but does further hereby reserve all rights it may have against
Hunter's Point GoJfCommunity, LLC, and any other party. regarding the claim described in the
Claim of Lien.

pAJlTL\L U1..IA.B OF ClAIM Of LIEN· ..... I
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"

By this Partial Release of Claim of Lien, Claimant partially releases its lien recorded as
Instrument No. ~7064896, 2!lIx as to the real property described above; and retains it Claim of
Lien the remaining real property described in its Claim of Lien. Instrument No. ~OO7064894.
towit:

R3lO98010B (23.08 Acres)
R32072010 (9.62 Acres)
R320'73000 (Excluding and excepting therefrom that part described in
Rll083014
R3%086010
:R3lO82000
DATED this

the Trustee~s Deed, Exhibit I, attached hereto;
Acres - undetermined )
(19.82 Acres)
(29.23 Acres)
(52.42 Acres)

10 ~ay of February. 2009.
LANDSCAPES UNUMITED, LLC

By~
. ToHNR:CfOODELL
Its Attorney

SUBSCRIBED AND SWORN to before me this ~ay of February, 2009.

PARTIAL ULEASK OF ClAIM 0. LIEN· PIp 2
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TRUSTEE'S DEED

TitleOne Corporation. 1ft Idaho corporation (bereln cilled T/UJlIe) II 1n111e8 undor the Deed ofTnat hmlnaft.r
partlcullrly ducribed. doeI hereby BII,lln, Soli and Convey, without WIfI'IIII)', 10 Hopkilll HP Elk S.lln, LLC whOle
addtwl is 910 e. Carol Stl'CCf, M.ridlM, Id.1ao D&42, (hen:i. called Oranteo). of the real propcrt)' .i1uateclln the
County or Canyon County. Stale of Idaho. described u followt:

.n

Set Aflllutd tJlllbft A

This COIl"07WI 'I mad. punuant to tho powerI COJ\,tned upon TIU.rae by the Deed ofTMt ~ CireJOl')' O.
Bullock and JIIMIto !. Bulloclc. hllibuld I1Id wlr., u crilinal pllllOr(.) for 1M benefit and aec:urlty ofTht SdIober
Family Limited P111II1tIhlp, II benel\cllF)'. m:Gnfed Ncvcmbcr c. Z005, II InllnlmGlll No. 'OOS7~02J •• "d IIJlpod to
Hopkin' HP Elk 8111n. LLC. by aulpmcnl recorded Soptembcr '6. 2001, •• IMtNmant N". 200104~7I3, Mortplc
Reconil orCuyon Counly. Idaho .nd Ifter the fillnllmcnl ollhe conditiollllplCllltd In aid Deed ofTrulllUthori£/n1
tllil GOnv~1ICG It followt:
I. Defl\l!t occllft'Cd In the obUlldioM ror whldlllid Oecd otTniIl wu alv," .. Mourity and th. beneRc11l')' nwIs
dccnand upoa the 1114 tmllee 10 ..nllid prope1ty pursuant 10 !he lerm. of •• ld Deed ofTnJlt. Notice of Default 11111
recorded u Imarumc.t No. 10010161 SO and re-t'1lCOrCIcd ullllWT1llJlt No. 2,00102l606. Mort.... Recorda of Canyon
County. Idaho md In the otru:o ofm. RcconiCf' of tach county II, which the p~ dacrlbed ill ..lei deed oftnllt Of In)'
put tbareof. II aituatld, th. natuJI of lIIe" cllltau\t belnl IS set fonb III uld Notlot or Def.ulr. SuaIIlktault ltiUexlltcd at
tIt,tlme of ..1..
1. After l'ICIO~tlon or ..1eI Wodce ofDcflUlt, trullllle PIIt notJOI ortlle lime ud place or !he III, of uId propll'ty by
re~fted maR. rtlDm receipt raquested. by perlONlllCrVlce upon the ~lIpanli of IIld rul property andIar by
poItinlin. conaplcUOII. placa on ..Id prernl ..,1IlICI by puhllahln, hi • IllWlIIIPOt ofe='''' oIrculatlon In acll orahl
cauntlolln which Ille ptopll'l1 I. ,fllllted U IIIOre !'vII), appean In .md."II. NCOtded II leut IO da~ prior IG dalo or .. kJ
.. fnstnnnen& No(.) 2001G3~604. 2ooIOJ4605,2001034606, Mort.... Recardf otCIJI)'OII County.ldu,o.
3. The pnwl.1ant, I'ICItllt and contcntl of the Notlc. of Dotiuh tef'cmd III In para....pII (I) auprt lAd orlll, Afflda"itl
reillrred to In para".ph (2) IIlpra ....II be and they .,. herobJ InccrporllOd l1enlll and lIIade an Imc", part kenor for all
JIIIfPCII4II u lJIovah ..t for1h therein at Icnpn.
4. All NqulranenlS of law reprdlna the nlllDa, potIO..tlOrYice, JIOIriIII. pubHcatfon .11
of N«1et ot
DefauII, _ Node. o( Salt and ,II other llotfW hM beal complllld with.
$. Not . . dwl1lO da~,1apMd hetwllllft tile aivina ofNCItIco orS.lt by raptaed arcardfted malll1ld the •• 01

record.,

IIid property.

6. TruDe. at !hi time utd pllce 01 ... ftud by aid nadu, It pubUo 8IIOtIoo. m.~ pu\lol,"1b1Ick ofI'fO Grantee,
""'• • hlpat bidder lbucfon, die propIrty h,n:lII u.ribecl, for the IIdII ~97W; IUIIJCCIt however to .11 prior
llcullld tnCUmbnncol. No pn'tOII or cor,lONtioft omred to take 1"1 put of IIld property lcuthlll dIo whol. thtflOr for
!fit amount ofprfnc{paI. InIIIrbt,lIIl1111C1.. and 00111.

IN WITNESS WHEIlEOF. TIll TN.... plftUlnt 10. maludon 0'''' Board orOl1'lC1Orl hal cluaed Ita Corporation
nun. 10 .. hertUlllO tulucrfbed.

EXHIBIT
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A parcel of land bern., portion orlhc $culh lulro(thc Soothout quorterofSectlon 31. Townlhlp J NortII, Range 2 WOIl
Boise MeridIan. Canyon County Idaho, morD partlc:ularly d"crlhDd u follows:
Commcmc:ing at rho Southaut comer ornld South half of the Southcat qUAnCr (Section eOmIll' commolllo Soctio,.)"
32, S and 6). said comer monumented with a 3 inell diameter brill. disk; thcnc:c
Soulh ar4f44" Wesl, Q dll'lnco of734.111Nt alona Illa Southerly bouncla1y ornld South h.lfortile Southeut quaner
to Iba POI'NT OF 9EO/NNlNCi ... Id pomt being an th.lpproxlmato conlerline or Ibe Thicker Latent/; thence contlnulna
Soutb 18-·0'44" West. I dlauncc or 93132 rut alon, tile Southerly boundary or said South half or trw SOl/tho"' quarter
to I jlllnc:h dIameter il'Oll pin; thence lelying thlt Southerly bounduy of ..id Soulh hair ofth' Southcalt qUllrler,
Nom ODI7' I.- \Vue. I dlslance of 59 t.Dl1'cel .,..1101 wilh Ibe \Vestcrl, boundary ohald South hall' ortha Soulheul
qUlrllr to I SIB Inch iron pin; thcnce
South Sg'42'46- West•• dlsllnca 0(290.00 fCOllO allllncb diameter Iron pin; thlDeO
South 0-17'14" Eat. dlltl.nCo of "6.00 reel paranel with lho \V1IIbIliy boundlt)' of said South hllr at tbel Soutbcut
41Ulr1cr 10 a point 0II1ho Sovtberly boundary or..1d South half ofrha Soutbcut quarter, aid pcinlit monunMmted with I
SIS incb diamc!er Iron pin; !hence
South "·43'44 West, I dlmncc: of 681.00 fellllClA, tho
SovrherJ)' boundary or-aid South halforth, Sou,llIII" Cluarrcr to lho Southwest comeroh.ld SOlilb halt orthe SOUlhellSl
qWlnet (South quarter comer Section 31), 1Ik1 ccmor i. monumontod wlth • SIt IIlGh dlAmator Iron pin: !honoc
North 0'11'14" Wilt!. I dllflnco of t 303.4$ feet DlemS tho WIIl.rly boundary of saId Soulh halrorUwI Sautl\cat quarter
10 tho Nonl\wcat comur or.lld Soul» h,lr of the Soul.clII! quutcr (CS 1116 cornet Section 31). saId oorner I.
monvrnenttd with II Silinch dlametcr (ron pin; thll100
Nortllll-SV36" Ea•• , • distlnce of 1442.76 feat alona tho Northerl), boundary of Slid South btlf o(lhc Soulhwt quartor
to I point 011 tilt approximate ccn~Jlne ofSlid Thacket Latel'll; thc:ncc 110111 tha..ppl'OXlmalo CCIIICI1lno or Aid ThDokor
M

lAlorIIlho followlnl counCIl Ind dl.tanc..: th_

South 32"04'31" But I doolllCo 0(24.10 reel to • point> lhonoo
South 11'14'2.9" But. a dill_nco of 49.54 feet 10 • point; thence
Sovth 04-11'''" Eln, adlsllncaof70.11 fcol to. poillt; thCIlClG
South 2,.56'10· East" dtatanec or62.47 tOlt to I point; thenco
Soulh ~·41'S I II Ilatt. a dlalillce 0(75.33 feet to I point: lhonco
South 40-$4'19" Bas... disllJlce orJ36JI feet to tho boalnnln, of a ta1Iamt CU\"IIC rlgtllllld hlvln~ • radius or250.00
fact; fhencoa dlltancc af 53 .191cot olonllhuru ohlld CUI'Y6 dll'Ough UIlllIraIIl1fJI. 0/14"21'S9", Il1o Ions ohard of
wh1cJl belr. SOIIth 33·39'49· Ealt. I dl.I&nCI or63.03 f.lo I polnl; thence tanpnlto Mid curve
South 26~'2"" EIII, I diltanco of 143.67 f'DOI to I point; tlIencc
South 16-33'0'" But,. diJtance oll79.141Cet 10. point; thcaco
South 2l-Jl'3'" Eut.1 dletance of 116.74 r.1o the be:lMlnl of atlngant curve tlaJtt IJICI hl'YllIll
0(260.00
teet; thenco I dl.tance or 96.10 t'tct alonl tlltlTc or ..ld curve tllnJuJb & IOIOIltl'IIlJIaIo or21·I'S"-, &ho lone cJIord or
whicll blarw South 11-52'4 J• Eat, I diltlnce of9t5.l4 rallt to • point; thenco IlIlt&=t to ••Id curve.
South 01-1Z'.'" 'Eatt. a c!lsttnce or 604.41 I'eet to tho hOllnnlnc ora tlnpnt ~M left Ind havlnB I radlul 11'.00 rial;
thence: I dw.ncc oUt. 1. Ibot Ilonll" IIrO or.1II curvolhrollp I _u.'allp ofJ \-41'23", tht Ion. chord of.hloh
barw South "-$1'38" Bat, I diltlncG 0(61.2& reef 10 tha 1I..lnnl", 0" motA ~ rlpl hlvln& I rldlu. of 165.0D
reet; thalceadlltallClot'Ul feet 1100001holtGOr.'id ClWVOthrouJ'l aocnnl anaJoor2~'5J" (~lon.chord or
whIcIl bcuI SIJllth J..
!at. • diJlanca 0113.71 feet: dlcnoD tanpnt to aid CUM, Sooth 03~'12" But. a dlluftco
of 11 OJCS flit to. pobst; tbonoa
Soudl oroJ'SO" !Uf. I dlanol 0(43,90 teet to tho POINT OP BIOOOfINO.

rad""

or

on.-

l!:Ia:epCfnc 1bcrIftonI1II1 tollowbs; deIcn'bcd tracta:
TrICli

Tltl. plreoI II tItuaIcd ItI tho South... quarter at section 31 Townsilip 3 North. R.np 1 West of the Boise Mul_
CouIl1)', ldallo ud more plttlcululy dtIcrfbad u folbws:

e...

CclnunaftclD, at 1M Soutlnwtt comor or ..Id SouIhClast quarter; thcnco
Satltoaa III South boundary said SouthePl quMer. I distance of J!l4!1,64Ibet 1M nus POINT OF BiGINNINO;
tMace
NOIGll-&9'OO" !ut.. dlstanc:o 01175,00 feel; tboMo
Eat aJcn,.IIM pIIIIIeJ to the aid South bou.wy • dlarance or ISo.oo teet; thCMO
SC/Uth IWOO" w..... lllltance 0( 175.00 fUt to. point 01\ aId SouIh boundary. tbcnco
Wett Ikmg said South bounday & dlltMoe of ISG.OO foot to Iho TROB POINT Of BEOOOoIlNO.
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Thll parad ,ihlatad mtho SauthClSt quarter or Section 31 Townsllip 3 NOI'Ib, Raftao l Wal or the 801M MorfcIlan,
Canyon CoUDty, Idaho Illd it mON partlcularly desulbed II fbllows;

Coinmlll1einl at the Soathwcat comer of Slid Southeast quarter; tbcnco
East alonl ... bib bouadary of said $oathout quarIcr•• db'lmce of 1115.64 root CD tho TItUS POINT OF
B!OIN'HI'NO; Il10_

North 1-09'00" Eat. , dlawlc. of 175.00 fi:Gt; Ihonco
Eut """'" fino putUeI with Aid South bovndwy. a distance or 150.00 feet; dtoaae
South I'Ovoo- Welt. a cIbtanH 175.00 """ to. pome on ..lei South boundafy. thonce
Welt a1anl stld Soulh boundaJoJ • dlatnGe or lSO.flO feci 10 tho T8.U8 POINT OF DBCilNNlNG

0'

TraQll:
1111. pItCCIJ II slhilitod In the Southoul. quarter of'SectIon 31, TOWIIJhlp J North, Ruga l WOII of tho Bol.. Moridlan.
Can)'Ol\ Coullty,ldaho end ia moro putiCUlarly delGrlbcd .. tblloWl:

Commendna

or

at the Southwalt c:ornar IBid Soulhlut qu&mrt thoncc
But Ilol\llhe Soutb boundary oI ..ld Soutb...t quart... I dtltt_ 0(915.64 fut to tha TRue. POINT OF B'EOI'N1llING;
thOllco:
North
But I dlltlnCO 17$.00 fecI; tIIance
Out alolll_11ca plrllI,1 with til, South bounduy oruld South_ qUltta'l dlQnce otll0.00 reet; thenco

l-orocr

or

or

South 1'09'00" Wast. • dlltItICo 17s.ol) ft:cI to, poJnt on ..let South baundlry. thenco
W.., .Iona IIIll Sau'Ih boundary. diaranCfl ofllo.oO rut to th. TIlU£ POINT OF BEOINNINO.
Tract 4:

1'111. parat I, sllultlld In thl6outhe&st quarttr of'$colIon 31, Township 1 Horeb. Rlnp 2 Wilt oflho BolIO Mllridlan,
Cln,on Cowty ldallo, nd "

Il'IOI'O plJt!cularly dllOribM II .fbllcwl:

Cammoncms If tile SOIlthwat camat ofDid South... qvanar, dlence
llIItalonllhl SOlithbOllll4uy oruJd SomheastqUll1eradistaJlCe 0(1335." I'eet to IhoTRUB POINTOJI
8EQINNJN~ IheIN
'N0Ith 1'09'00" Eat , ....... or '75.00 t.;1honoo
EuI tiona a 11M pIrdeI wldlllld South bcNncIary•• dllUca of110.oo (aol; thcnaa
South IWOO'" Will. dll1ance 0117.'-00 tAl. to, point Oft aid SauDI bOuftduy.1Mnce
WlltllonlAld SoudI bcNnctary a dUluu ontOJlO rat til 1ho T1WI POINT Of BEGINNING.
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Elbfbil A (3 .t 4)

Tract $:
A parcel of land baing. pOl1lon ertha SOlllh balf oftflo Southea, qlW1ar of SectiDh 31. Township) Nonh, R.lnfjt 1
Wast, Boise Meridian Clln)'Oll County Idaho. more pllrticululy desClrlbcd u follows:
Commencln, aUhe Soudlca.~ comer o( said SoUlh hlir ofthc SoI/'hcut quarter (sr;r;,ion cornor qomlTlOll 10 SectiON 31,
32, oS end &) aId COt..., monumented with • llndl dlamofOt bran disk. thene.
South 15-.,'44" Wast I dlatll\CC 0(734,82 reet .'ong Iho Soulherly bo~1I)' or aid South halfortha SOUth. .1 qullTltr
10 lilt POINT Of' BEGINNING, ..Id point bolns em th_ approxlrmc cenrerlllM! ortho TIIlelect L.u.cral; dlcnc:o continuln&
South 1S-4l'44~ West I dlJtanee 0(2S.11 tbcIllClllg dIo Southerly boltlWlary or laid South blllro( till Soulhcut qUlrlor to
a point on th. WtllcrIy rtallt or WI)' o~the ThIem utetal: thence Ilona tho Watorly right or "'.Y ohaid Tbaolccr
LatDnlllflo rollowl"IIIO",", II/Id dlltlftClII: lhonce

North 08-03'50' WCI1, a dlltanca or 4 LP" reo( to • point; thenllO
North 03-24' 12" west. a dlstanco or I L0.84 feot to • point; tho,," loavins lhe Westerly n,h! or way of said Thacker

.......,;

North ,,°47'.43" Wast. II diJllncc 0(456.37 ractlO a poln!; thonco
Nortll ""\ 0'45" W-.. dlaranc. 0' 403.1 S !hat 10. poinl~ thORIlII

North 0Irt5'31u Weat, a dl$tance 0(511.78 feet to I polnl: thonco
So.1II 72°49'42" But. dl.lIRCC ot1.3'7 Ibot to • point; tIwI_
South 64°06'42" But•• dlstunce of 690.64 feet to 8 point on lIIe approxlma'" canterllnl: of Iho Thadulr Lall,.l: dlence
alona tho approxlmatl contcrIl.,. of ..Id Tbadcer Lateral tho folJowina CCUI'1D1 .nd dhtancos; th_
Soul' U"'lS"20· Batt•• dlstanco 0(37.67
to a point: thence

relit

SoudlI6"lJ'03· BaIt. I distlnce or 119.14 foot to • point; Ihtm:.
&uti! 2rl2'3'" Eut • .sl.Wlco of 126.'" filet to the baglnnl"1 of. fan,ent CIIM n;/lt thcml1t • distance o(96.8fl feet
alon,thurc of'uld ourvo. baviD& a radlua 01260.00 tiet,. clntrollnlle of21-19'50",'''' lona chard of wblcb bea,.
South 11·52'41" Bull dbtanco or"-14 rcot toa polnl~ tbancellnaent to uld curve, South 0"12'4'" Eat" a distance or
d4 ••1 Ibat to tho bepnnlft' ora non tlInpAt carw left: thonc.o 0 dtlll/lCa of ".14 I'Itt Ilon,lhc 110 or aid CUIYO havlllli
rtdllll 01\2'.00
a central.nal. of31-' 1'23", the \ona cbord of' which belli South 16-Sr.JI" Eat, • dfsunco or
6U' taat 1D tilt bofbuIlnc of. ftMItIO cum rfpt; thaaco • cllataAM ofl4.71 ,...10"1"'\1 In: or .Id IGYCrR curvo.
lIPkIaa mlfuurtU.OO feGtaclIdrII anal.
rho toua oIIonlatwldc& bean South 111106'S4" 'Eat., adt.nca
01'1].71
to I polm; tbcIa.ca nOlI tlltpnt
CIIMI, 901llh 03~ll· 'Ell.... diaWlCI
It'" ftIet to a point; tNftce
Soudt Orono" EUt I d..... or 43.90 "M to "" POlNT' OP BBOINNINO.

r.

r.c

0129'12."".

to..w

or,
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ihis pIt«1 o( lind is a pCll'tion ordle South hlllhrthc Southc:ut qUllUIr orSoctlOft 31, Township 3 North Rango 1 Wen,
Doile Meridian, Canyon County Idaho, more pertfcullirly dOlCflbcd • (ollows!
Commc:nc:llllit tile Soufllea.1 vomer or,.Id South h.lf of the Sollthw1 QIIIIrtor (JOetton c:omor common 10 Sectlon.)1
and 32 In TOWNIUp J Norih. RanI' 2 Wuland Secllon. S and 6 In Towntblp 2 North.ltanp 2 \VesO. IDid comCll'
monumonlod wltb a J-lnch diameter bnm dIlle; thonco
'NOtth Oo-U'31" West.. dlltanc:e or 5-4 1.80 feet .'OIIllhe Easterly boundlJ)'Ot' aid South hlllfoftho SOUtheilt qlWU:r
a 511 Inch elf.metlr I/WI pin; Ihcmoe
Soulh '9"4"'19" Wat. a dl.I._ or23••64 Ret perpendlculftr 10 the Easterly boundary fA Rid ScuIh hair crtho Sl'Iutbetlt
qullltOr to. 511 inch 41amoler Iron pin: thanco
South 01-41'\9" Eu1.. di.t.nceofl19.40 r~ to It 518 meh diAmeter !ton pln~ thence
Norlh 73-)8'00· West.. dl.tancc orMl.74 fbet to. point on Iha EUler!)' riafrt otway or tho TtI.ellCIT !..atonl. Aid point
monumoRtcd whh I 511 Inch dllmclU Iron pm; thence
NOI'1h )6"33'03- Welt,. distlno. or 142.83 futlliona tho Halferty richl o(wny oruld ThatkCl Lateral to I Sfllnch
dlam~tcr Iron pin: thence
NonIl2fi-ZS'lO" West. II dfllanClt o'1.4711:1t .Ionslho elllterly rlahtorwayor ..!d Thacker Leunl! to I S/! inch
diamat. Insn pm: thonco IlIlIvlna lh. EDSlCriy naht of way ota.1d Thackor LaUiral.
North 6"-06'42" wert, a distlll1CO of 40.19 foot to I point on llVI CIIIln:rllRO oftbo .mid ThDctlor Lefort) .net being the
ponn OF BEOlN'NrNO; thonOl leavlna ..ldCllllttrllm: ortlla Thacker Lateral and centlRllln&
North 64-06'42'" West. dlstanco of 690.64 t\cc to II 51llnGh diameter Iron pin; lhence
North 72-49'C2" WIIrt, 11 dlatlnce of 52.t3 feet loa '/11lI6h dlamllllf Iron pin; llumca
North 14"06'56" West,. distlMCl of 343.&7 feet 10 I SIS In~h dt,matct iron pin~ thane,
North OI~4- Wesf,. distnce orJ41.00 f'cot to. poii'll 011 tht NOM bDl/lldlJ)' ohlld South h,1t ortll, SOllthout
ql/lJ101' monumonted with. 51. mdl dlamolCll' Iron pica; the_
Nri "·59'36" EQt, • dlltanco 0(139.33 roehlon, sak! Northerly bound.ry ohlld South halfoftbo Southeast qUllt1er
10 • polnt on Ibc centerline of Thacker Lateral; (lienee lIon; Aid ccn1ctllno lhe foRowin; cou.,.at and ~ IIIenee
Soulh 32"04'37" Bat, a dlIIuce ot2.uO rcct to • point; the. .
SouIh 11-:2"'Z9" But, • distaA08 0(40.5<4 re.t IU • poinIj IhonGo
Saudi Q6·J711w Eut.. dlsllncc or'70.71 (ocuoa polm; 1IIeoce
South 27"S6'10" E!.uI, • ~of62,47 rlllt to a polntt IJMmn
South ]6'"42'S'" EuI, • dlltaal:c ot75.33 feet 10 a point; thcnco
Soud\ ~'19" Bat. • d1IIInoe of 1lUI f'eltto • poll\to Ihonoo alone In IJ'C 10 Iht riJht havln,. rldlu. otlSO.OO r..t. •
0IIlIrIl1IJ!t of
tba tcna cIIord ofwldch bean South 33-:19'49- 'Eat. • clJltlnca of 63.03 r... 10 • pol.... lh=co
SovtII W2S'2O" Sue.. ~oC 1"".01 fOIt ID tho POM 0' BIOINNINO.

'0

' ' 'In'..

Trut7:

Arrt portion Iyfua wltbla RoyaiRldps at Huntcn Point I"IIIw:Id UnIt ~ -A OolrCommWlIty" teCOI'dId m
Book II oIPt• • Pap 1. NlOIdJ of Ca1Iyoft ~.ldaho.
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When Recorded, Mail To:
Robert A. Faucher
Holland & Hart LLP
P.O. Box 2527
Boise, ID 83701

PARTIAL RELEASE OF LIEN
Landscapes Unlimited, LLC hereby releases, in part, that certain Claim of Lien recorded
on September 26, 2007 as Instrument No. 2007064896 in the office of the Canyon County
Recorder, Canyon County, Idaho. Landscapes Unlimited, LLC releases only that portion of its
lien claim that encumbers the following real property:
Lots 1,2,3,4, 15, 16, and 17, Block 1; and Lot 1, Block 3 of ROYAL RIDGE, at
Hunter's Point Planned Unit Development "a Golf Community," according to the
Plat filed in Book 38 of Plats, page 3, records of Canyon County, Idaho.
The remainder of its lien claim remains in full force and effect.

"\ ;ytA.i

DATED: This _{;A._6_ day of November, 2008.
LANDSCAPES UNLIMITED, LLC

Bf~~LLIts: 4 TToruJ0I
SUBSCRIBED AND SWORN TO before me this

LORNA ZUNDEL
(SEA L) NOTARY PUBLIC
~
STATE OF IDAHO

:fIL'IP-day of November, 2008.

NOTARYP
ICFORIDAHO
Residing at: ;;::1~
..
-z.
My Commission Expires:
tJ,,;z.tj/J - -

4/

PARTIAL RELEASE OF LIEN - Pace 1

EXHIBIT
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LAW OFFICES OF

W. MARCUS W. NYE
RANDALL. C. BUDGE
JOHN A. BAIL.EY, JR.
JOHN R. GOODEL.L.
JOHN B. INGELSTROM
DANIEL. C. GREEN
8RENT O. ROCHE
KIRK B. HADL.EY
FRED J. L.EWIS
ERIC L.. OLSEN
CONRAO J. AIKEN
RICHARO A. HEARN, M.D.
DAVID E. AL.EXANDER
LANE V. ERICKSON
PATRICK N. GEORGE
SCOTT.J. SMITH
STEPHEN J. MUHONEN
8RENT 1.... WHITING
JUSTIN R. EL.L.IS
JOSHUA O. JOHNSON
JONATHON S. BYINGTON
DAVE BAGL.EY
CAROL. TIPPI VOL.YN
THOMAS J. BUDGE
CANDICE M. MCHUGH
JONATHAN M. VOL.YN
MARK A. SHAFFER

RACINE OLSON NYE BUDGE Be BAILEY
CHARTERED

BOISE OFFICE
101 SOUTH CAPITOL.

BOUL.EVARD, SUITE 208

201 EAST CENTER STREET
POST OFFICE BOX 1391
POCATEL.L.O, IDAHO 83204-1391

TEL.EPHONE (208) 232'6101
FACSIMIL.E (208) 232-6109

www.radnelaw.net

BOISE, IDA.HO 83702

TELEPHONE: (20a) 3$1'5"001 t
FAc::.sIMJL.E: (ZOS) 433-0157

IDAHO FAL.L.S OFFICE
477 SHOUP AVENUE
SUITE 2Q3.A
IDAHO FAL.LS, 10 83402
TEL.EPHONE: (ZOe) 528-5101
FACSIMILE: (208) 52;8-8108

COEUR D'AL.ENE OFFICE
250 NORTHWEST
80Ul..EVARD, SUITE 10SA
COEUR O"AL.ENE~ 10 83814
TELEPHONE: (2Q8) 76$-S88.

SENDER'S E-MAIL.ADDREss:jrg@radnelaw.net
AL.L.. OFFICES TOLL FREE
(1177) 232-5tOI.

November 20,2008

LOUIS 1". RACINe: (19t7-200S)
WIL.J..JAM D. OLSON. Of' COUNSEL.

Robert A. Faucher
HOLLAND & HART LLP
P.O. Box 2527
Boise, ill 83701-2527
Re:

Hopkins Northwest Fund LLC v. Gregory 0. Bullock, et al.
Case No. CV 08-1242-C - Canyon C01mty

Dear Bob:
1bis follows our second letter request that Landscapes Unlimited execute and deliver a
Partial Release ofLien relating to the Royal Ridge subdivision. You advise both Pioneer Title's and
Alliance Title's respective representatives conclude that Exhibit C-3 attached to LU' s'lien claim does
encumber the Royal Ridge subdivision Blocks 1 and 3 and lots. Since we understand such property
is not part of the golf course or driving range where LU intends to assert its lien claim, LU approves
my recommendation to supply such Partial Lien Release, which is enclosed. I trust this meets
Hopkins' and your needs on this item. Thank you.
Very truly yours,

~

JOHN R. GOODELL
JRG:nj
Enclosure
c:
Stephen J. Gledhill (w/enc.)

EXHIBIT
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

MAR U 2 20u9

CAW(QN COUNTY CLERK
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CAlt.~ft.WFORD, DEPUTY
HOPKINS NORTHWEST FUND, L.L.C., an Idaho
limited liability company,

Case No. CV 08-1242-C

Plaintiff,
ORDER GRANTING
MOTIONS TO AMEND
ANSWERS

v.
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S POINT
DEVELOPMENT CORPORATION, an Idaho
corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.C., a
Nebraska limited liability company; LANCO,
INC., an Idaho corporation; RICHARD DINES;
BEUS EXCAVATION, LLC, an Idaho limited
liability company; ADVANCED CONCRETE,
INC., an Idaho corporation; BUILD 4 U, INC., an
Idaho corporation; KMO, INC., an Idaho
corporation; MA TZDORFF RESOURCES, LLC, an
Idaho limited liability company, d/b/a/ Mike's
Sand & Gravel; and THE CITY OF NAMPA,
IDAHO, an Idaho municipality,
Defendants.
AND RELATED COUNTER/CROSS ACTIONS

This matter having come before the Court on Hopkins HP Schmidt, LLC's oral
Motion to Amend Answers; Hopkins HP North Slope, LLC's oral Motion to Amend
Answers; Hopkins HP Elk Basin, LLC's oral Motion to Amend Answers; Hopkins HP
Rim Property, LLC's oral Motion to Amend Answers; these motions having been made
in open court on January 22, 2009; the Court having set the date for filing objections for
February 6, 2009; that date having lapsed with no party in interest objecting to said
motions; and good cause appearing therefor;

ORDER GRANTING MOTIONS TO AMEND ANSWERS - 1
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IT IS HEREBY ORDERED, adjudged, and decreed that:
1.

Hopkins HP Schmidt, LLC's motion is GRANTED and the answers lodged

herein on January 8, 2009 are hereby deemed filed on that date.
2.

Hopkins HP North Slope, LLC's motion is GRANTED and the answers

lodged herein on January 8, 2009 are hereby deemed filed on that date.
3.

Hopkins HP Elk Basin, LLC's motion is GRANTED and the answers

lodged herein on January 8, 2009 are hereby deemed filed on that date.
4.

Hopkins HP Rim Property, LLC's motion is GRANTED and the answers

lodged herein on January 8, 2009 are hereby deemed filed on that date.

SO ORDERED This

b1fday of February, 2009.

4450409_1.Doe

ORDER GRANTING MOTIONS TO AMEND ANSWERS - 2
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/

CERTIFICATE OF SERVICE

'"

~~

I HEREBY CERTIFY that on this
rv. day of~ry, 2009, a true and correct
copy of the above and foregoing document was sent via U.S. Mail, postage prepaid and
addressed as follows in the manner stated below:
Frederick J. Mack
Robert A. Faucher
Katelyn R. McKinney
HOLLAND HART
101 S. Capitol Blvd, Suite 1400
P.O. Box 2527
Boise, ID 83701-2527
Attorney for Plaintiff

Geoffrey J. McConnell
Arnold L. Wagner
Richard L. Stacey
Meuleman Mollerup, LLP
755 W. Front St., Ste. 200
Boise, ID 83702
Attorney for Lanco, Inc. and KMO, Inc.

Joseph M. Meier
Cosho Humphrey, LLP
800 Park Boulevard, Suite 790
P.O. Box 9518
Boise, ID 83707
Attorney for Gregory'"& Jeanette Bullock

Robert L. Miller
2700 W. Airport Way
Boise, ID 83705
Attorney for Richard Dines

D. Blair Clark
Ringert Clark, Chtd.
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Attorneyfor Hunter's Point Development Corp.

James L. Arslanian
1224 11th Avenue North
Nampa, ID 83687
Attorney for Advanced Concrete &
Beus Excavation

Howard R. Foley
Foley ··Freeman, PLLC . .
77 E. Idaho Street, Suite 100
P.O. Box 10
Meridian, ID 83680
Attorney for Hunter's Point Golf
Community

Terrence R. White
White Peterson, P .A.
5700 E. Franklin Road, Suite 200
Nampa, ID 83687
Attorney for The City of Nampa, Idaho

John R. Goodell
Joshua D. Johnson
Racine, Olson, Nye, Budge & Bailey,
Chtd.
P.O. Box 1391
Pocatello, ID 83204
Attorney for Landscapes Unlimited, LLC

Scott A. Tschirgi
Givens Pursley, LLP
601 W. Bannock St., P.O. Box 2720
Boise, ID 83701
Attorney for Alloway Electric Co.,
Inc.

ORDER GRANTING MOTIONS TO AMEND ANSWERS - 3
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Steven E. Alkire
Samuel A. Diddle
Eberle Berline Kading Turnbow & McKlveen, Chtd.
1111 W. Jefferson St., Ste. 530
P.O. Box 1368
Boise, ID 83701

Randall A. Peterman
David B. Lincoln
Moffatt Thomas Barrett Rock & Fields Chtd.
101 S. Capitol Blvd. 10 th Fl.
P.O. Box 829
Boise, ID 83'701-0829

Attorney for Matzdorff Resources, LLC
d/b/a Mike's Sand &- Gravel

Attorney for Bank of the Cascades
d/b/a Farmers &. Merchants and
d/b/a Farmers & Merchants State
Bank

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
877 W. Main St., Ste 1000
P.O. Box 1617
Boise, ID 83701

Robert A. Anderson
Robert A. Mills
Anderson, Julian & Hull, LLP
C. W. Moore Plaza
250 South Fifth Street, Suite 700we
P.O. Box 7426
Boise,ID 83707-7426
Attorney for Mason & Stanfield, Inc.
Terry Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.O. Box 6S
Nampa, ID 83683-0065

Attorney for 2MD, Inc.
Michaelina B . Murphy" "
Murphy Law Office, PLLC
847 E. Fairview A venue
P.O. Box 490
Meridian, ID 83680-0409
Attorney for Build 4 U, Inc.

Attorney/or Edward D. Shank and
Grace Shank; The Shober Family
Limited Partnership

ClerkOft11eCOUrtY

ORDER GRANTING MOTIONS TO AMEND ANSWERS - 4
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John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

F I A.~-ik9.M.
/MAR262009

CANYON COUNTY CLERK

C.DYE,DEPUTY

Attorneyfor DefendantICross-ClaimantiCross-Defendant Landscapes Unlimited, LLC

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)
)
Plaintiff,
)
)

vs.

)
)

Case No. CV-08-1242-C

SECOND NOTICE AND PARTIAL
DISCLAIMER OF INTEREST BY
DEFENDANT LANDSCAPES
·UNLIMITED, LLC

GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LAN CO ,)
INC., an Idaho corporation; RlCHARD)
DINES; BEUS EXCAV ATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; and MA TZDORFF )
RESOURCES LLC, an Idaho limited liability)
company d/b/a Mike's Sand & Gravel,
)
)

Defendants.

.

)
)

SECOND NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNLIMITED, LLC - Page I
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)
AND RELATED COUNTER/CROSS ACTIONS)

----------------------------~)
COMES NOW DefendantiCrossclaimantiCross-Defendant Landscapes Unlimited, LLC
(" LU"), by and through its counsel ofrecord, and hereby gives Second Notice And Partial Disclaimer
of Interest in certain real property and any improvements thereto as more fully described below:
I.

Partial Release of Claim ofLien dated 3//\/09 and recorded on 3j1'/09 as Instrument

No. 2009 A in the Recorder's Office for Canyon County, Idaho. A true and correct copy thereof is
attached hereto as Exhibit A and adopted by reference as though fully set forth herein.
2.

By this Disclaimer of Interest by LU, Partial Release of Claim of Lien (Exhibit A

hereto), LV only partially releases its Claim of Lien recorded as Instrument No. 2007064896, only
as to the real property described in Exhibit A attached hereto, and further expressly reserves and
retains its lien in the remaining property described in its Claim ofLien, Instrument No. 2007064894,
towit:
R32098010B (23.08 Acres)
R32072010 (9.62 Acres)
R32073000 (Excluding and excepting therefrom that part described in the
Trustee's Deed, Exhibit 1, attached as part of Exhibit A
hereto;
Acres - undetermined)
R32083014 (19.82 Acres)
R32086010 (29.23 Acres)
R32082000 (52.42 Acres)
3.

By this Disclaimer of Interest by LV, Partial Release of Claim of Lien (Exhibit A

hereto), LV only partially releases said Claim of Lien on the described real property partially
released, but does further hereby reserve all rights and causes of action LV may have against
Hunter's Point Golf Community, LLC, and any other party, regarding the claim described in the

SECOND NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNUMITED, LLC - Page 2
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Claim of Lien.
DATED this12

r£

of March, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

BY:~
Attorneys for DefendantiCrossc1aimantiCrossDefendant Landscapes Unlimited, LLC
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CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY that on the.:)
day of March, 2009, I served a true and correct copy
of the above and foregoing document to t~ing person(s) by U.S. Mail postage prepaid and/or
as otherwise indicated:
D. Blair Clark
LA W OFFICES OF D. BLAIR CLARK
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Phone: (208)475-2050
Facsimile: (208) 475-2055
dbc@dbclarklaw.com
Attorneys for Hunter's Point
Development Corp.
Geoffrey J. McConnell
Richard L. Stacey
MEULEMAN Mollerup, LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342-6066
Facsimile: (208) 336-9712
mcconnell@lawidaho.com
stacey@lawidaho.com
Attorneys for Lanco, Inc.
Joseph M. Meier
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-7811
Facsimile: (208) 338-3290
jmeier@cosholaw.com
Attorney for Gregory & Jeanette Bullock
Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9 'h Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331-1 170
Facsimile: (208) 331-1529
sgledhill@idalaw.com
Attomeysfor Hopkins Northwest Fund, L.L.C

Arnold L. Wagner
Meuleman Mollerup
755 W. Front St., Ste. 200
Boise, ID 83702
Phone: (208) 342-6066
Facsimile: (208) 336-9712
wagner@lawidaho.com
Attorneys for KMO, Inc.
Howard R. Foley
Foley Freeman, PLLC
77 East Idaho Street, Suite 100
P.O. Box 10
Meridian, Idaho 83680
Phone: (208) 888-91 1 1
Facsimile: (208) 888-5130
hfoley@foleyfreeman.com
Attorneys for Hunter's Point Golf Community

James L. Arslanian
Attorney at Law
1224 I l'h Avenue North
Nampa, Idaho 83687
Phone: (208) 466-0006
Facsimile: (208) 466-7890
iim@shilosprinkler.com
Attorney for Advanced Concrete & Beus Excavation

Robert Miller
Robert L. Miller Law Office
2700 W. Airport Way
Boise, Idaho 83705
Phone: (208) 429-8331
Facsimile: (208) 44 I -8652
robert@idalawone.com
Attorney for Rkhard Dines
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Sheila R. Schwager
HA WLEY TROXELL ENNIS
&HAWLEYLLP
877 Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Phone (208) 344-6000
Facsimile (208) 342-3829
srs@hteh.com
Attorneys/or 2MD, Inc ..
J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, IdahQ 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com
Attorneys for PlaintiffHopkins Northwest
Fund,LLC.
Robert A. Anderson
Robert A. Mills
Anderson, Julian & HuII, LLP
C.W. Moore Plaza
250 South Fifth Street, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510
raanderson@aihlaw.com
rmilIs@ajhlaw.com
Attorneys for Mason &: Stanfield, Inc.
Michaelina B. Murphy
Murphy Law Office, PLLC
847 E. Fairview Avenue
P.O. Box 490
Meridian, ID 83680-0409
Telephone (208) 453-9700
Facsimile (208) 453-9747
mia@murphylawoffice.com
Attorneys for Build -I U, Inc.

Randall A. Peterman
David B. Lincoln
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, CHARTERED
101 S. Capitol Blvd., I Olh Floor
Post Office Box 829
Boise, ID 8370 1-0829
Phone (208) 345-2000
Facsimile (208) 385-5384
rap@moffatt.com
dvl@moffatt.com
Attorneys for Bank ofthe Cascades
d/b/a Farmers &: Merchants and
d/b/a Farmers &: Merchants State Bank
Scott A. Tschirgi
GIVENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 83701
Phone (208) 388-1200
Facsimile (208) 388-1300
sat@givenspursley.com
Attorneys for AHoway Electric Co., Inc.

Steven E. Alkire
Samuel A. Diddle
EBERLE, BERLIN, KADING,
TURNBOW & MCKLVEEN, CHTD.
11 11 W. Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701 -1368
Telephone (208) 344-8535
Facsimile (208) 344-8542
salkire@eberle.com
sdiddle@eberle.com
Attorneys for Matzdorff Resources, LLC
d/b/a Mike's Sand &: Gravel

Terry Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, ID 83683-0065
Phone: (208) 467-4479
Facsimile: (208) 467-3058
tmichaelson@nampalaw.com
Attorneys for Edward D. Shank and Grace
Shank; The Shober Family Limited
Partnership

SECOND NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNLIMITED, LLC - Page S

1048

SECOND NOTICE AND PARTIAL DISCLAIMER OF INTEREST BY DEFENDANT LANDSCAPES UNLIMITED, LLC - Page 6

1049

r--::>
c:::=;

f"I,;)

::3

0
0

=
u=::::l

:::0
~

"'"
-0

::3

-,.,....,

m
0

;0

0

m

0-

J:

.......
0

NOTICE IS HEREBY GWEN, that LANDSCAPES UNLIMITED, LLC, a Nebraska
limited liability company ("LV" or "Claimant"), 1201 Aries Drive, Lincoln, Nebraska 68512,
Claimant under that certain Claim of Lien dated and recorded on September 26, 2007, as
Instrument No. 2007064896, in the Recorder's Office of Canyon County, Idaho, does hereby
fully release its Claim of Lien against the following described parcels of real property located in
Canyon Counly, Idaho, and more particularly described as foHows:
R32086

(alk/a R 32086000) (l.0 Acre)

R32083014D (3.51 Acres)
Lots 5, 6, 7, 8, 9,10,11,12,13,14, Block 1; and Lot 1, Block 2 of
ROYAL RIDGE, at Hunter's Point Planned Unit Development
"a Golf Community," according to the Plat filed in Book 38 of
Plats, page 3, records of Canyon CountY, Idaho.
R32072

(alk/a R32072000) (20.38 Acres)

Said Claimant LU does also hereby fully release its Claim of Line against the real
property which is more particularly described in that Certain Warranty Deed recorded on
September 30. 2009 as Instrument No. 200563129 in the Recorder's Office of Canyon County,
Idaho, a true an correct copy of which is attached hereto as Exhibit 1 and adopted by referenced
as though fully set forth herein.
The names of ti'1e owners !reputed oVvners of the lands, buildings and improvements
located upon the above described real property at the time of filing of said Claim of Lien were
claimed to be: Hunter's Point Golf Community, LLC, an Idaho limited liability company, c/o Greg
O. Bullock, Registered Agent, and/or Greg O. Bullock, an individual, and/or B & F, Inc., 504
Bayhill Drive, Namp~ ID 83686.
By this Partial Release of Claim of Lien, Claimant LU only releases said Claim of Lien
on the foregoing real property, but does further hereby reserve all rights it may have against
Hunter's Point Golf Community, LLC, and any other party, regarding the claim described in the
Claim of Lien.

PARTIAL RELEASE OF CLAIM OF LIEN - Page 1
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By this Partial Release of Claim of Lien, Claimant partially releases its lien recorded as
Instrument No. 2007064896, only as to the real property described above; and retains it Claim of
Lien the remaining real property described in its Claim of Lien, Instrument No. 2007064894,
towit:

R32098010B (23.08 Acres)
R32072010 (9.62 Acres)
R32073000 (Excluding and excepting therefrom that part described in
the Trustee's Deed, Exhibit 1, attached hereto;
Acres - undetermined)
R32083014 (19.82 Acres)
R32086010 (29.23 Acres)
R32082000 (52.42 Acres)
DATED this /o..f1..-aay of March, 2009.
LANDSCAPES UNLIMITED, LLC

By:

~ kh1f

~V~JO-HN--~R~.~G~O~O-D~EL~L~~------

Its Attorney
SUBSCRIBED AND SWORN to before me this

PARTIAL RELEASE OF CLAIM OF LIEN - Page 2
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~;/::;fay of March, 2009.
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FOR VALUE RECEIVED,
NELSON-DEPPE, INC., an Idaho Corporation the Grantor, does hereby grant,

bargain sell and convey unto B & F, INC., an Idaho Corporation whose current address is
504 BAYHILL DRTVE, NAMPA ID 83686 the Grantee, the following described
premises, in Canyon County, Idaho, TO WIT:

A parcel of land being a portion of the Northeast quarter and Southwest quarter of
Section 31. Township 3 North, Range 2 West, Boise Meridian, Canyon County. Idaho,

EXHIBIT

I c (S)

more particularly described as follows:
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Commencing at the Northeast corner of said Northeast quarter of the Southwest quart.er
(center quarter comer), said corner monumented with a 3-inch diameter aluminum disk;
thence
South 89°22'22" West, a distance of 316.71 feet along the Northerly boundary of said
Northeast quarter of the Southwest quarter and along the Northerly boundary of Carriage
Hill Subdivision No. I as on file in Book 26 of PLats at Page 29 in the Office of the
Recorder of Canyon County, Idaho to the Northwest corner of said Carriage Hilt
Subdivision No.1, said corner also being the POfNT OF BEGINNING; thence leaving
the Northerly boundary of said Northeast quarter of the Southwest quarter and along the
Westerly boundary of said Carriage Hi 1\ Subdivision No.1,
South 32°53'30" East, a distance of 587.75 feet to a point on the Easterly boundary of
said Northeast quarter of the Southwest quarter; thence
SOllth 00°17'14/1 East a distance of IJ8.78 feet along the Easterly boundary of said
Northeast quarter of the Soulhwest quarter and along the Westerly boundary of said
Carriage Hill Subdivision No.1 to the Northwest comer of Carriage Hill Subdivision No.
2 as on file in Book 30 of Plats at Page 41 in the Office of the Recorder of Canyon
County, Idaho; thence continuing
South 00°17'14/1 East, a distance of 551.91 J'¢et along the Easterly boundary of said
Northeast quarter of the Southwest quarter, and along the Westerly boundary of said

Carriage Hill Subdivision No.2 to a point; thence leaving the Westerly boundary of said
Carriage Hill Subdivision No.2 and the Easterly boundary of said Northeast quarter of
the Southwest quatter,
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North 72°36'39" West, a distance of 156.79 feet to a point; thence
North 41 °08'37" West, a distance of 68.60 feet to a point; thence
North 88°35'08" West a distance of73.12 feet to point; thence
North 62Q 18'57" West a distance of 295.71 feet to the beginning of a non-tangent curve
left and having a radius of 372.00 feet; thence a distance of 155.29 feet along the arc of
said curve through a central angle of23°55'03" the long chord of which bears North
12°11'30" East, a distance of I 54.16 feet to a point; thence tangent to said curve,
North 0°13'5&" East, a distance of 91.73 feet to the beginning of a tangent curve left and
having a radius of 372.00 feet; thence a distance of 154.79 feet along the arc of said curve
through a central angle of23° 50' 28". the long chord of which bears North 11 0 41' 16"
West, a distance of 153.68 teet to a point; thence tangent to said curve,
North 25 0 20' 18" West, a distance of 64.13 feet to the beginning of a tangent curve left
and having a radius of20.00 feet; thence a distance of 30.83 feet along the arc of said
curve through a central angle of 88° 19' 57", the long chord of which bears North
69°30'14" West, a distance of27.87 feet to a point; thence non tangent to said curve,
North 34° 05' 28" West, a distance of56.94 feet to the begi.nning ofa non tangent curve
left and having a radius of20.00 feet; thence a distance of 32.00 feet along the arc of said
curve through a central angle of 91 0 40' 06", the long chord of which bears North 20° 29'
45" East, a distance of28.69 feet to a point; thence tangent to said curve,
North 25° 20' 18" West, a distance of 97.30 feet to the beginning of a tangent curve right
and having a radius of 442.50 feet; thence a distance of 178.49 feet along the arc of said

curve through a central angie of 23° 06' 40'\ the long chord of which bears North 12° 10'
5&" West, a distance of 177.2& feet to a point; thence tangent to said curve,
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J'Ionn UU jf' 38" West, a distance of 86.67 feet to the beginning of a tangent curve left
and having a radius of 20.00 feel; thence a distance of31.42 feet along tJle arc of said
curve through a central angle of 90° 00' 00" the long chord of which bears North 45° 37'
38" West. a distance of28.23 feet to a point; thence non tangent to said curve,
North 00" 37' 38" West, a distance of 40.00 feet perpendicular to the northerly boundary
V

of said Northeast quarter of the Southwest quarter to a point on the Northerly boundary of
said Northeast quarter of the Southwest quarter; thence
North 89" 22' 22" East, a distance 0081.37 feet along the Northerly boundary of said
Northeast quarter of the Southwest quarter to the POINT OF BEGfNNING.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee.
successors and assigns forever. And the said Or'sotor does hereby covenant to lind with the said Onmlce,
Ihat it is the owner in fee simple of said premises; that Ihey are free from all encumbrances EXCEPT Ihose
to wbich this conveyance is expressly made subject and those made, suffered or done by lhe Grantee; and
subject [0 all existing patent reservarions, ell$ements, rlght(s) of way, protective covenants, :£oning
ordinances, and applicable buildi.ng codes, laws and regulations, general taxes and assessments, including
irrigation and utility assessments (if any) for the current year, which are nnt due and payable, and that
Grantor will warrant and defend the same from all lawful claims whatsoever,
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Dated: September 28, 2005
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NELSON-DEPPE, INC., an Idaho Corporation

BY:/
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State of Idaho
County of Ada

)

)

3)

On this
day of September, 2005, before me, the undersigned) a notary public in
and for said state, personally appeared Larry Nelson, known to me to be the President of
the Corporation that executed this instrument and the person who executed the instrument.
on behalf of said Corporation, and acknowledged to me that such Corporation executed

the same.

In witness whereof, I have hereunto set my hand and affixed my official seal tl1e day and
year in this certificate first above written.

Clnw t--1~~

Notary Public
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Stephen J. Gledhill, ISB No. 2457
Daniel Loras Glynn, ISB No. 5113
Vicky J. Elkin, ISB No. 5978
TROUT • JONES. GLEDHILL • FUHRMAN, P.A.
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529

CANYON COUNTY CLERK
K CANNON, DEPUTY

Attorneys/or Hopkins Northwest Fund, L.L.C, Hopkins HP North Slope, L.L.C and Hopkins
HP Schmidt, L.L. C
J. Frederick Mack, ISB No. 1428
Robert A. Faucher, ISB No. 4745
Katelyn R. McKinney, ISB No. 7987
HOLLAND & HART LLP
101 South Capitol Boulevard, #1400
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

Attorneys/or Hopkins Northwest Fund, L.L.C, Hopkins Elk Basin, L.L.C and Hopkins HP
Schmidt, L.L.C
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

HOPKINS NORTHWEST FUND, L.L.c., an Idaho
limited liability company,

Case No. CV 08-1242-C

Plaintiff,

v.
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S
POINT DEVELOPMENT CORPORATION, an
Idaho corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.C., a
Nebraska limited liability company; LANCO, INC.,
an Idaho co oration; RICHARD DINES; BEUS

ORDER GRANTING HOPKINS
NORTHWEST FUND, L.L.C. 'S
MOTION FOR PARTIAL
SUMMARY JUDGMENT
Filed by: PlaintifflCounterdefendant
Hopkins Northwest Fund, L.L.C.

ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT
Filed by: Plaintiff/Counterdefendant Hopkins Northwest Fund L.L.C. - 1
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Q.M.

EXCAVATION, LLC, an Idaho limited liability
company; ADVANCED CONCRETE, INC., an
Idaho corporation; BUILD 4 U, INC., an Idaho
corporation; KMO, INC., an Idaho corporation;
MATZDORFF RESOURCES, LLC, an Idaho
limited liability company, d/b/a Mike's Sand &
Gravel; and THE CITY OF NAMPA, IDAHO, an
Idaho municipality,
Defendants.
AND RELATED COUNTER/CROSS ACTIONS
THIS

MATTER having come before the Court on February 24, 2009, on

Plaintif£lCounterdefendant Hopkins Northwest Fund, L.L.C's ("Hopkins") Motion For Partial
Summary Judgment, and Hopkins appearing by and through its counsel of record, Stephen J.
Gledhill of the firm TROUT. JONES. GLEDIDLL • FuHRMAN, P.A., and Robert A. Faucher of
the firm HOLLAND & HART LLP, and Landscapes Unlimited, L.L.C., by its counsel of record,
John R. Goodell of the finn RACINE, OLSON, NYE, BunGE & BAILEY, CRTD., and the court
having considered oral arguments and all pleadings filed therein, and having taken the matter under
advisement and pursuant to the court's consideration of the matter and its oral ruling of March 12,
2009,
IT IS HEREBY ORDERED That Hopkins' Motion for Partial Summary Judgment is
granted as follows:
1.

Judgment in favor of Hopkins Northwest Fund, L.L.C. and against
Landscapes Unlimited, L.L.C. on the following parcels, 2 (R32086000), 4
(R3208601B),5 (R32083014C), 6 (R32083000), 7 (Sunrise Crossing), 8
(R32083014E), 9 (R32083014F), 11 (R320830I4D), 13 (Ptn Royal Ridge)
and 14 (R320nOOO);

2.

Judgment declaring Landscapes Unlimited, L.L.C.'s Claim of Lien
extinguished as to a portion of Parcel 12 (Parcel 12 as so designated in

ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT
Filed by: Plaintiff/Counterdefendant Hopkins Northwest Fund L.L.C. - 2
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Exhibit F to the Cheney Affidavit, being a portion of parcel R32073000);
and

3.

Judgment declaring Landscapes Unlimited, L.L.C.'s Claim of Lien junior
to the Hopkins encumbrance on ParcellS (R32072010) and the remaining
part of Parcel 12 (Parcel12c as so designated in Exhibit F to the Cheney
Affidavit, being a portion of parcel R32073000) where the Landscapes
Unlimited, L.L.C.' s Claim of Lien was not otherwise extinguished.

The Court having reviewed pleadings, and heard oral argument on the issue of the
amount of the Landscapes Unlimited, L.L.C. 's Claim of Lien has deferred decision on that issue
pending additional briefing by respective counsel.
The issues of attorneys' fees and costs, is also deferred to a later date.
DATED Thist{- day of March, 2009.

ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT
Filed by: Plaintiff/Counterdefendant Hopkins Northwest Fund L.L.C. - 3
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F I.-Alr~~.
APR 03 2009
CANYON coUNTY OLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR TIlE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)

Case No. CV-08-1242-C

)

Plaintiff,

ORDER GRANTING LANDSCAPES
UNLIMITED, LLC'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

)
)

vs.

)
)

GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Idaho corporation; RICHARD)
DINES; BEUS EXCA VATION, LLC, an)
Idaho limited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC., an Idaho)
corporation; and MA TZDORFF )
RESOURCES LLC, an Idaho limited liability)
company d/b/a Mike's Sand & Gravel,
)
)
Defendants.
)
)

)

AND RELATED COUNTER/CROSS ACTIONS)

------------------------------~)
ORDER GRANTING LANDSCAPES UNLIMITED, LLC'S MOTION FOR PARTIAL SUMMARY JUDGMENT-Page 1
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The above matter came regularly on for hearing on March 12,2009, by telephone conference
call, pursuant to the Court's prior scheduling order.
The purpose of the hearing was for the Court to announce its decision and rulings on pending
cross-motions for partial summary judgment filed by Defendant/Cross-Defendant Landscapes
Unlimited, LLC ("LU"), and Plaintiff/Counter-Defendant Hopkins Northwest Fund, L.L.C.
("Hopkins"); and Hopkins' Motion to Strike Michael Cowan Affidavit. Previously, on February 24,
2009, said cross-motions, and motion to strike, came on regularly for hearing; the Court heard oral
arguments of the parties' counsel; and the same were then taken under advisement.
Counsel ofrecord appearing were as follows: John R. Goodell of Racine, Olson, Nye, Budge
& Bailey, Chartered, for LU; Stephen J. Gledhill of Trout, Jones, Gledhill, Fuhrman, P.A., for

Hopkins; Robert A. Faucher of Holland & Hart LLP, also for Hopkins; Derrick J. O'Neill of Trout,
Jones, Gledhill, Fuhrman, P.A., for Counter-Defendants/Cross-Defendants/Third Party Defendants,
Hopkins HP Schmidt, LLC, and HP Elk Basin, LLC; and Geoffrey J. McConnell and Richard L.
Stacey ofMeuleman Mollerup, LLP Third Party Defendants, for Defendant/Counterclaimant/CrossClaimant/Cross-DefendantlThird Party Plaintiff Lanco, Inc.
The Court verbally announced its decision and rulings from the bench, making numerous
findings of fact, conclusions of law, and explanation, which are more fully stated in the hearing
transcript.
At the conclusion ofthe hearing announcing its decision on said motions, the Court requested
counsel for LU and Hopkins to each submit separate proposed summary Orders on their respective
motions in accordance with the Court's decision thereon.

ORDER GRANTING LANDSCAPES UNLIMITED, LLC'S MOTION FOR PARTIAL SUMMARY JUDGMENT-Page 2
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This Order is intended to reflect the Court's decision on LU's motion for partial summary
judgment which is GRANTED; and on Hopkins' motion to strike affidavit of Michael Scott Cowan
which is DENIED. (The Court's decision on Hopkins' cross-motion for summary judgment is
intended to be the subject of a separate Order to be entered herein.)
Based on the foregoing, and the Court thus being fully informed in the premises; having
carefully reviewed the entire record herein and applicable law; having considered the parties'
briefing and oral arguments of counsel; and good cause appearing therefor,
ITISHEREBYORDERED,ADmDGED,ANDDECREEDthatHopkins'MotionToStrike
the Affidavit of Michael Scott Cowan is hereby DENIED.
IT IS FURTHER HEREBY ORDERED, ADJUDGED, AND DECREED that LU's motion
for partial summary judgment is GRANTED as follows:
1A.

LU's Claim of Lien is a proper charge and lien against the following four (4) parcels

of real property upon which LV constructed the HPGC's golf course, which are owned by Hunter's
Point GolfCommunity,LLC ("HPGC"), and which parcels are more fully described below:
County Real Property
Parcel Number:

Golf Course Holes:

Acreage:

Cheney
Parcel
N..mer.

R32082 (a/k/a R32082000)
R32086010
R32098010B
R32083014

Holes 1-6 + driving range
Holes 7,8,9
Holes 12, 13, 14
Holes 17 and 18

52.42 Ac.
29.23 Ac.
23.08 Ac.
19.82 Ac.

3
1
16
10

1B.

With respect to the four (4) parcels ofreal property described in paragraph lA above,

LU's Claim of Lien is senior to Hopkins' security interest arising under its two (2) deeds of trust,
pursuant to I.C. § 45-506.
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2A.

LV's Claim of Lien is also a proper charge and lien against the following parcel of

real property upon which LV constructed the HPGC's golf course, which is owned Gregory and
Jeanette Bullock, and which is more fully described below:

County Real Property
Parcel Number:

Golf Course Holes:

Acreage:

R32072010

Hole 11 (95%)

9.62

2B.

Cheney
Parcel
NIIIiJer:
15

With respect to the one (1) parcel of real property described in paragraph 2A above,

LV's Claim of Lien is junior to a deed of trust, instrument number 200575083, recorded 1114/05,
currently held by Hopkins HP Schmidt, LLC.
3A.

LV's Claim of Lien is also a proper charge and lien against that part of the following

parcel of real property upon which LV constructed the HPGC's golf course, which is also owned by
Gregory and Jeanette Bullock, and which is more fully described below:

County Real Property
Parcel Number:

Golf Course Holes:

R32073 (aJkIa R32073000)

Hole 10 (~ offairway
plus green)
Hole 11 (tee blocks
plus head of fairway)
Hole 15 (95% fairway
plus ~ green)

3B.

Acreage:

Cheney
Parcel
NwtiJer.
12c2

With respect to the part of the one (1) parcel of real property described in paragraph

3A above, LV's Claim of Lien is junior to the deed oftrust, instrument number 200574022, recorded

Acreage of this parcel is not shown the by the current record before the Court and
remains to be determined by further proceedings.
J

2Also "yellow shaded" area of Ex. I (map) to First Cowan Affidavit.
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recorded 1114/05, currently held by Hopkins HP Schmidt, LLC.
4.

The Court by this Order does not intend to now make any ruling regarding the issue

of possible "apportionment" of the value of LU's Claim of Lien to any of the above-described
parcels (or part thereof) of real property comprising the HPGC golf course improvements at this
time, which is RESERVED.
5.

The Court also GRANTS the parties' request for further briefing on the

"apportionment" issue as raised in Hopkins' Reply Memorandum dated 2117/09 filed herein as
follows:
LV shall have until Monday, April 6, 2009 to submit its responsive brief on said

"apportionment" issue.
Hopkins shall have until Monday, April 27, 2009 to submit an additional reply brief on said
"apportionment" issue.
6.

All pending motions, issues, or matters, not addressed above, or in the related Order

Granting Hopkins' Motion for Partial Summ
DATED

Judgment, are hereby RESERVED.

thi~ of~~.y=---,~

/.

c:

Hopkins' counse~:" Mssrs. Gledhill and Faucher (w/enc.)
Hopkins HP Entities' counsel: Mr. O'Neill (w/enc.)
Lanco counsel: Mssrs. McConnell and Stacey (w/enc.)
Landscapes Unlimited counsel: Mr. Goodell (w/enc.)
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John R. Goodell (ISB#: 2872)
Daniel C. Green aSB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232.6109

G. ~(*

F I A.k 2Rs 9M.
APR 062009
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

AI/ortley /01' De/endaIlIICr(J,v,v-ClqimanllCross-Defi;ndun! '.ondscapes Unlimill!u. LLC

IN THE DISTRICT COURT OF THE THlRD .RJDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON

HOPKlNS NORTHWEST FUND, L.L.C., an)
Idaho limited liability company,
)

Case No. CV-08-1242-C

)

Plaintiff:

w.

)

DEFENDANT

)

UN[JMUTED,LLCtsSUPPLE~AL

)

BRIEF RE: "APPORTIONMENT"

LANDSCAPES

)

GREGORY O. BULLOCK and JEANETTE)
E. BULLOCK, husband and wife;)
HUNTER'S POINT DEVELOPMENT)
CORPORATION, an Idaho corporation;)
HUNTER'S POINT GOLF COMMUNITY,)
LLC, an Idaho limited liability company;)
LANDSCAPES UNLIMITED, LLC, a)
Nebraska limited liability company; LANCO,)
INC., an Jdaho corporation; RICHARD)
DINES; BEUS EXCAVATION, LLC, an)
Idaho 1imited liability company;)
ADVANCED CONCRETE, INC., an Idaho)
corporation; BUILD 4 U, INC., an Idaho)
corporation; KMO, INC.) an Idaho)
corporation; MATZDORFF RESOURCES,)
LLC, an Idaho limited liability company,)
d/b/a Mike's Sand & Gravel; and the CITy)
OFNAMPA.IDAHO, an Idaho municipaJity,)
)
)

Defendants.

)
)
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V.alIVL.

)

AND RELATED COUNTERJCROSS ACTIONS)

----------------------------)
COMES NOW DefendantlCrossclaimantlCross-Defendant Landscapes Unlimited, LLC
("LU"), by and through its counsel of record, and hereby submits its SupplemenLal Brief Re:
"Apportionment," pursuant to the Court's prior rulings and orders herein:

LU RESPONSE 0: "APPORTIONMENT"
Hopkins' has previously asserted tpe "apportionment" argument to support its contention that
LU's lien amount should be reduced. ' LU's Objection thereto was filed in response since the
"apportionment" argument was raised for the tirst time in Hopkins'

cross~motion' s

reply brief and

LU therefore had no opportunity to respond. The Court has granted the parties' leave to tile
supplemental briefing on the issue. LV hereby responds to Hopkins' "apportionment" argument.
In summary, LU submits that the Court should retrain from making any ruling on
"appol1ionmenl" as premature, not ripe, and potentially unnecessary. Consideration and any rulings
on the applicability andlor methodology of "apportiomnent" should be deferred until the time of
trial. No advisory rulings are appropriate or heJpful at this time. There are several reasons which
support this position as discussed below.

I.

ANY
RULING
ON
APPLICABILITY
OF
"APPORTIONMENT" IS PREMATURE, AND NOT RIPE AND

SHOULD BE DEFERRED UNTIL TRIAL
Any ruling pn applicability of "apportionment" is premature. not ripe, and is potenLially
unnecessary, and should be deferred until the time of trial. Such detennination or ruling is not

ISee, Hopkins' Reply Brief, Point C, at pages 18-22, filed in support of its cross-motion
for partial summary judgment against LU.
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appropriate on Hopkins' cross-motion for partial summary judgment,
Preliminarily, LU reiterates the well~established principle oflibcra! construction of the lien
law recognized by Idaho case law:
"When app1ying this statute [I.C. § 45-501], this Court ha.~ held the
provisions are to be liberally construed in the favor of the persons
who pelfonn labor upon or furnish materials to be used in the
construction, alteration, or repair of a building or structure.
Pierson v. Sewell, 97 Idaho 38,539 P.2d 590 (1975); Dybvig v.
Willis, 591daho 160,82 P.2d 95 (1938)."

Great Plains EqUipment, Inc. v. Northwest Pipeline Corp., 132 Jdaho 754, 760,979 P.2d 627,
633 (1999).

I.C. § 45-505 states the land subject to the lien in a foreclosure action shall be determined
by the court "in rendenngjudgmcnt," i.e., following the trial:
"The .land upon which or in connection with which any
professional services are performed or any building, improvement
or structure is constructed, together with a convenient space about
the same, or so much as may be required for the convenient use
and occupation thereof, 10 be determined by the court on rendering
judgment. is also subject to the lien, if, at the commencement of the
furnishing of professional services or other work, the furnishing of
the materia], or the renting, leasing or otherwise supplying of
equipment, materials or fixtures as defined in section 28~12-309,
Idaho Code, for the same, the land belonged to the person who
caused said professional services to be performed or said building,
improvement or structure to be constructed, a1tered or repaired, or
such person wa..:; acting as the agent of the owner, but ifsuch
person owns less than a fee simple estate in such land, then on]y
the interest of the person or persons caUSing the services or
improvement therein is subject to such Hen." (italics added)
With respect to the above-quoted italicized language ofLC. § 45-505, in Beall Pipe &
Tank Corp. v. Tumac Inlermounlain, inc., 108 Idaho 487,700 P.2d 109 (Ct.App. 1985), the

Court of Appeals held that the land properly subject to the lien is for the Court to determine after
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hearing allihe evidence, Le., after the trial.
Similarly, several Idaho cases recognize that it is error for a court in'decreeing foreclosure
of a mechanic's lien to fail to find the amount ofland necessary for the convenient use ofthe
property to be sold. Dybvig v. Willis, 59 Idaho 160, 82 P.2d 95 (l938)~ Robertson v. Moore, 10
Idaho llS, 77 P. 218 (1904), overruled on other ground~', Dover Lumber Co. v. Case, 31 Idaho
176, 170 P. 108 (1918).

Indeed, in its bench ruling in the instant case on March 12; 2009. rejecting Hopkins'
Challenge to LU's lien claim based on alleged "overly broad" description of the land sought to be
charged, this Court cited Chie/indus., inc. v. Schwendiman, 99 Idaho 682 at 686, recognizing the
same point, stating:

"Again, that same case at 686. It is not necessary that the lien
claimant allege the amount of land required for the use of such a
building, since lhe statute imposes the duty tl]Jon the courl to
ascertain the amount ofland."
3/12/09 Hearing Transcript. p. 23 (copy attached).

The foregoing authorities make clear that the Idaho lien law requires the court a.Ii part oj

the trial in a lien foreclosure action to detennine the amount ofland which should be foreclosed
to satisfy the claim oflien. Such trial has not yet occ'Urred. Therefore any ruling on aJ)eged
applicability of "apportionment" is premature and not ripe; the issue of the amount ofland
necessary to satisfY LU's fien which the Court has previously ruled valid remains to be
detennined at trial.
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LU IS ENTITLED TO AN OPPORTUNITY AT TRIAL TO
ESTABLISH THE VALUE OF LABOR AND MATERIALS
USED TO BENEFIT EACH PARCEL, WInCH MAY
RENDER "APPORTIONMENT" UNNECESSARY AND
lRRELEVANT

LV is entitled to try and establish at trial. through evidence and proof submitted, the
ac/uallabor and materials that benefit each separate parcel charged with its lien claim. LU is in
the process of organizing, developing, and preparing its evidence and proof for trial. If LV can
do so, then "apportionment" is unnecessary and irrelevant.
On the other hand. if LV is unable to present such evidence and proof of tlctuallahoT and
materials that gave value to each separate parcel, then LV may present proof on a "whole
project" basis on all parcels comprising the golf course constmction prqjcct. In sLlch case, some
method of "apportionment" may be appropriate.
Either way. no "apportionment" ruling is appropriate or necessary at this time in advance
of trial. Jdaho lien law clearly entitles LV to the opportunity - al tria/- to establish what ac/ual
lahor and materials benefitted each parcel. Such is fundamen.tal to Idaho lien law.
The case of Wahl v. Southwesl Savings and Loan Assoc.) 476 P.2d 836, 840 (Ariz. 1970),
relied on by Hopkins, cites an Idaho Supreme Court opinion recognizing such fundamental
principle:
"The very foundation of a lien claim under our statute is the
pcrfonnance of labor upon or the furnishing of materials for the
construction or improvement of the propeJty upon which the lien is
claimed. The theory upon which a lien is given as a prior claim
upon the property is that the party claiming the lien has, either by
his labor or by the materials furnished, contributed to the
construction 01' improvement of the property upon which the lien is
claimed (citing .Blake v. Crystaline Lime Co., 37 Idaho 637, 221 P.
11 00, mod. On rehearing, 37 Idaho 643)."
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s~tCd above, the Arizona Supreme Court
i

in Wahl continues with a discussion evidencing its cle~ preference for a lien claimant
I
I
I

establishing the actual 1abor and materials which enhm~ced specific parcels of property, stating:
!
"Any other theory in regard to establishing the amount of
materialmen's lien would 1ead to untoldldifficulties, particularly in
that it might not prove the value of the rpaterials which went into
the building. Materials could be delivered at a site for construction
but never put into a building. Some co~ld be stolen and others
could be diverted to other projects in which a contractor was
building for a third party. It departs from the equitabJe principle of
giving a man a lien for the actual labor or
materials which he
I
places into a building thereby enhancing the value of another'S
property. The value oflabor and material furnished should not be
difficult to establish. As stated by the mal court in its findings of
fact in regard to Materialman Metropolitan: 'This claimant did not
attempt to establish the materials fumis~ed for each apartment
building, although it could have since it$ practice was to do so
where tract homes were being btdlt.' lle same would be true as to
the other materialmen. The difficulty amses from tbe tact that the
case was trjed upon the theory of one prpjcct which included the
apportionment theory." (italics original)
!
Similarly, in C S & W Contractors, Inc. v. Southwest Savings & Loan Assoc., 883 P.2d
I

I

I

404, 406 (Ariz. 1994), also relied on by Hopkins, the Arizona Supreme Court explained its prior
!

ii

opinion in Wahl. stating:

,

I

"AltlloUgh we partially vacated the coui,t of appeals' opinion on
review, we did not disturb the holding that there should be some
sort ofapportionmenl (i.e., the entire He:n could not be enforced
against fewer than all of the Jots). We 4id. however, change the
method of apportionment. Instead of a ~imple ratio, we held that
lhe value ofthe actual labor and materlals put into each 101 sh()uld
be 'he amount (.if/he lien/or that lot. ff{ahl, 106 Ariz. At 386,476
P.2d at 841. This method was appropri~/e because the labor and
materials that gave value /0 each lot we.re not difficult /0 e.'>lablish.
We relied on the eqUitable principle Jhat a lien should be based on
what is done to enhance the value of Ih~ property.
I

I

Wahl stands for Lbe propositions that (1) there should be

I
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apportionment when a lienor seeks to assert its entire lien against
less than all of the property, and (2) where the value of the actual.
labor and materials used to improve each lot can be readily
determined, the priority is for that amount." (italics added)
LU reads the Arizona Court's opinion quoted above to mean: if the actual value of the
labor and materials used to improve each separate lot (or separate parcel) can be readily
determined, then that should be the form ofproo/'by the lien claimant, which determines the
amount of lien on that specific lot (or parcel). On the other hand, however, if such actual value
cannOI be readily determined J then some method of "apportionment" may be considered.

Thus, where the actual value of labor and materials is "readily deternlined" and evidence
thereof supplied, which then is the amount of the lien on that specific lot, then no
"apportionment" is even necessary (despite the Arizona's Court's use of the term in such
context).
LV is in the process of developing its proof for trial in a manner which establishes the
aclu(.11 value of1abar and materials which benefitted each separate parcel. IfLU does so, then no

"apportionment" methodology will be necessary. As such, any ruling on "apportionment" at this
point is unnecessary.

DL

IF LU IS ABLE TO ESTABLISH ITS ACTUAL LABOR AND
MATElUALSBENEFITTED SPECIFIC LOTS ONWHICBIT
HAS A SENIOR UEN, THEN "APPORTIONMENT" IS NOT
APPLICABLE

Taking the "actual" labor and material rule one step further, ifLU is able to establish that its
actual labor and materials benefitted the four parcels on which LU has a seni or lien under the Court's
prior ruling. then there is no need or reason for "apportiorunent" either.
The case of C S & W Contractors, 883 P.2d at 406, relied on by Hopkins, contains the
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following statement by the Arizona Court recognizes the same point:
"In this case, CS&W has a valid, superior lien on tour ofthe fifty-two
lots that were benefitted through improvements. If CS&W can

demonstrate that it placed more than equal value on any of the four
lots for which it ha,\' priority, it may do so. Ifil chooses nol 10 do so,
or cannot do so, then each 10/ received one1ifty-second~' o.frhe value
of the original lien covering the entire subdivision, less payments
made. CS&Wwould be entitled 10 exrracrfour-flfty-seconds ofthat
amount./rom lots thirty-nine through forty-two." (italics added)
In short, if the lien claimant can establish actual value of labor and materials on a specific
lot (or parcel), then that is the amount of the lien claim on that land. That is true even if it is more
than an equaJ or pro rata apportionment amount. No "apportiorunent" rule as raised by Hopkins can
foreclose LV's right and OPPOrtullity at trial to attempt to do so. On the other hand. if the lien
claimant cannot do so, or chooses not to do so, then an equal or pro rata "apportionment" may be
appropriate as an equitable resolution.
Hopkins evidently now assumes that LV's evidence and proof at trial will be unable to
establish the actual value oflabor and materials on each ofthe six parcels charged with its lien claim..
Hopkins 'jumps the gun" since LV's evidence and proof at trial remains to be seen.
The rationale tOt "apportionmenf' under C S & W Contractors, Wahl, and other cases relied
on by Hopkins, is preventing a lien claimant from shifting the burden of the lien from lots or parcels
where he has a junior lien to other parcels where he has a senior lien.
Further, Hopkins, as the party that asserts "apportionment" as necessary to detellnine what
land is subject to what lien amount, is the party that bears the burden of so establishing. Such cannot
be done at the present time by Hopkins for the reasons discussed above and must be deferred to the

time of trial.

In Associated Sand & Gravel Co., Inc. v. Di Pietro, 509 P.2d 1020, 1024 (Wash. App.1973),
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another case relied on by Hopkins. the Court of Appeals recognized that the "burden is on PeopJes
[Mortgage CompanyJ." which held deeds of trust on lots which were also subject to competing Hen
claims, "to demonstrate that in equity and good conscience apportionment should be required." also
citing

Wa~'hinglanA:iphal( Co.

v. Boyc/.. 388 P.2d 965 (Wash. 1964). The Court found that Peoples

had met its burden to do so in the Di Pierro casco
Where Hopkins is not now in a position to know whether LU's evidence and proof at trial
will establish the actual value oflabor and materials used to improve what specific parcels, or ifLU
will even attempt t() do so, then Hl)pkins is not in any position to know jf "apportionment" may
potentially apply.

IV.

EVEN IF "APPORTIONMENT" IS NECESSARY AT TRIAL,
TBEREARE VARlOUS ALTERNATIVE METHODS WlUCH
:MIGHT BE UTILIZED, WHICH ALSO WILL HAVE TO BE
DETERMINED AT TRIAL

Even if"apportionment" is ultimately determined to be necessary (because LU is unable to.
or chooses not to. establish actual labor and material that benefitted each parcel). then the Court will
also have to determine what specific method of "apportionment" is appropriate. There is no single
or self-evident method. LU submits that what "apportionment" method is most equitable and
appropriate will depend on the evidence, factual circumstances. and the Court's tlndings of what is
"equitable," which are necessarily question of fact which must be detennined at trial.
Even Hopkins merely raises "apportionment" as a general equitable principle, but does not
supplying any specific method which should be utilized.
Undoubtedly, there are different possible methods of "apportionment" which might be
utilized.
For example, in the C S & WContractors and Di Pietro cases, the respective Courts approved
DEFENDANT LANnSCAl"ES UNLIMITED, LLC's SUPPLEMENTAL BRIEF RE: "APPORTIONMENT"- Page 9
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a method of simple ratio based on number of platted lots in a subdivision. In both cases there were
a 1arge number of lots involved in the subdivision development at issue. Unlike those two cases,
there are not a farge number of lots in a subdivision which are the subject ofLU's lien claim. Thus.
"apportionment" by number of lots in a subdivision is not possible.
Here. instead, there are six (6) different parcels ofvarying sizes which collectively constitute
an 18~hole golf course and driving range. Some other method of "apportionment" must be utilized

if applicable.
A possible method of "apportionmcne~ might be a ratio tied to the number of golf holes.
Acreage, square footage. or some other "apportionment" methods might also be considered. But for
the same reasons discussed above related to the applicability of and necessity for "apportionment,"
the Court need not now determine what method might be utilized. Such considerations should be
deferred 'until trial.
CONCLUSION

LV respectfully submits the appropriate course of action at this time is for the CoUli; to refrain
from making any ruling with respect to whether "apportionment" is applicable; or what possible
method thereof might be utilized. Such issues are simply premature, not ripe. and are unnecessary
at this time. "Apportionment" may not be applicable at all if LV is able to supply satisfactory
evidence and proof establishing the actual amount oflabor and materials at issue in i\.S lien claim
which benefitted specitic parcels. Further, if LV can do so with respect to the four parcels where it
has a senior lien under the Court's prior ruling, then it is entitled to do so and have a final decision
and foreclosure decree consistent therewith. Undoubtedly, LV is entitled to a trial and opportunity
to seck to so establish if it chooses to do so_ LU is in the process of organizing, developing, and
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preparing its evidence and proof for trial. Such issues and mlings should be deferred until the time
of trial.

DATED this 6th day of April, 2009.
RACINE. OLSON, NYE, BUDGE &

BAILEY, CHARTERED

BY:~~
J~GOO6ELL

Attorneys for DefendantiCrossclaimantiCrossDeftmdant Landscapes Unlimited, LLC

D~F£NDANT
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 6th day of April, 2009, I served a true and correct copy of
the above and foregoing document to the following person{s) by facsimile only:
D. Blair Clark
LAW OFFICES Ol~ D. BLAIR CLARK
1513 Tyrell Lane, Suite 130
Boise, Il) 83706
Phone; (208)47S~2050
Facsimile: (208) 475-2055
dbc@dbclarklaw.com

Arnold L. Wagner
Meuleman Mollerup
755 W. Front St., Ste.200
Boiso,lD 83702
Phone: (208) 342·6066
Facsimile; (208) 336-97]2
wagner{Q) Jqwidaho.com

Att(Jtneyslor HlUltel"$ Point
Development COTJI.

Att(J,neyslor ](MO, Inc.
Howard R. Foley
Foley Freeman, PLLC
77 East Idaho Street, Suite 100
P.O. Box 10
Meridian, ldallo 83680
Phone: (208) 888-9 I 11
Facsimile: (208) 888-5130
hrble:t@foleylrceman.com
Attorney, for Hunter', Point Golf Community

GeoflTey J. McConnell, Richard L. Stacey
MEULEMAN Mollerup, LLP
755 W. Front Street, Suite 200
Boise, Idaho 83702
Phone: (208)342.6066
Fac.simile: (208) 336-9712
mcconncll@lawidaho.com
stacey@lawidaho.com

Attomeyslor Lanco, Inc.
Joseph M. Meier
Cosho Humphrey, LLP
800 Park Blvd., Suite 790
Boise, Idaho 83712
Phone: (208) 344-78] 1
Facsimile: (208) 338-3290
imeigr@cosholaw,com
Attorney f()1' Orego" &- Jeanette Bullock

James L. Arslanian
Auonley at Law
1224] JIb Avenue North
Nampa, ldallo 83687
Phone; (208) 466·0006
Facsimile: (208) 466-7890
.ii.!.nl7iJshilosprinkJer.com
Attfi11le,Y101' Advanced Concrete .& Beus ExcltVation

Stephen 1. Gledhill
TROUT, JONES, GLEDHILL, FUHRMAN, P.A.
225 North 9111 Str~et, Suite 820
P.O. Box 1097
Boise, rdaho 83701
Phone; (208) 331- J 170
Facsimile; (208) 331-1529
~.~Iedh i1l@idaJaw.com

Robert Miller
Robert L. Miller Law Oflice
2700 W. Airport Way
Boise, Idaho 83705
Phone: (208) 429·8331
Facsimile: (208) 441·8652
roberr@idalawone.com

AtttJmeyslor HflpkiM Northwest FIInd, LLC

Attorneylor Richard D/nd

Derrick J. O'Neill
TROUT, JONES, GLEDHILL, FUHRMAN, P.A.
P.O. Box 1097
Boise, Idaho 8370J
Phone; (208) 33]-1170
Facsimile: (208) 331- I529
s~ledhill@jdalaw.com

Attorney8 fol' Hopkins HP Elk Basin, LLC tmd
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Randall A. Pelermall, David B. Lincoln
MOFfATT, THOMAS, BARRE1~r.
ROCK & FIELPS, CHARTERED
101 S. Capitol Blvd., 10110 Floor
Post Office Box 829
Boise, JD 83701-0829
Phone (208) 345·2000

Hopkins UP Schmidt. LLC.
Sheila R. Schwager
l-!A.WLEY TROXELL ENNIS
& HAWLEY LT.P
877 Main Street, Suite 1000
Post Office Box 1617
Boise, Idaho 83701-1617
Phone (208)344-6000
FacsjmiJe (208) 342-3829

Facsimile (208) 385-5384

~rs@hlclHom

l'ap@)moffan.com
dvJriilmolfatt.com

AtJorneyflfo12MD, Inc.

A.IIomey~ for Bank olth~ CtI8caiks

dlMt FIlI7tfI!rS d: Merchants and
d/b/a Fanners d: Merchtmls State Bank

J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP

Scotl A. Tschirgi
GJVBNS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, Idaho 8370 I
Phone (208) 388-1200
Facsimile (208) 388~J300

Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Tdaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869

sf.ltlC4~ivenspursle:y.com

fmackCalhollandhan.com

AtliJmeplor AII(Jway Electric Co.. Inc.

rtalJchen1llhoJlalldhan.com
sdavill@hoIJandhart.com
Attorneys/Dr PlabttiffHopkins NortllwC$t

Stllvun E. Alkire, Sllmuel A. Diddle
EBERLE, BERLIN, KAD1NG,
TURNBOW & MCKLVEEN, CHID.
11) 1 W. Jetlcrson Street, Suite 530
P.O. Box J368
Bojse,ldaho 83701-1368
Telephone (208) 344-8535
Facsimile (208) 344-8542
salkire@eberle.com
sdiddle@eberle.com

Fund,LLC.
Roben A. Anderllon
Robert A. Mills
Anderson, JuHan & Hull, LLP
C.W. Moore PIa2:a
250 South Fifth Street, Suite 700
P.O. Box 7426
Boise, Idaho 83707-7426
Telephone (208) 344-5800
Facsimile (208) 344-5510
raanderson(tllajhlaw.com
nniJJs@ajhlaw.com

Attl1rneyalor Matzdorff Resources, UC
dIW, MtU's Stmd &: Grav~1
Terry Michaelson, Esq.
Hamilton, Michaelson &:. Hilty, LLP
1303 12"' Avenue Road
P.O. Box 6S
Nampa. 10 83683..()065
Phone: (208) 467-4479
Facsimile: (208) 467-3058

AtI#),ney$ for MtI80n & StaIJ./leid. Inc.
Michaelina B. Murphy
Murphy Law Office, PLLC
P.O. Box 339
Caldwell, ID 83606
Telephone (208) 453·9700
Facsimile (208) 4S3~9747

troichaelson@nampalaw.com
Attomeys/or Edward D. Shtmk tmd Grace
Shant; TIre Shober Family Limited

01 ia@murphylawoftice.com
Attorneys for Build 4 U, Inc.
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23

21
1
2
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4
5

6
7
8
9
10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25

there were parcels that Ms. Cheney listed in her
affidavit that r did not find were included when I
read the lien.
Now, they may have been portrayed in
the images, or the drawings of the schematics that
were provided as the third part of that, but I did
not find when I read them that those were included
with the l1en. And certainly, when! took those
three sections together, there was the affidavit
fol'" the lien, there was attachment A, which was
the document provIded by the county assessor's
office, I believe, to counsel for Landscape
Unlimited, then there was the map, then there was
a series of other maps and legal descriptions,
and -- that were provided.
So in any event, let me get on to the
rest or this. Summary -. I'm sorry. Let me back
up. I'm now talking about applicable lien
statutes. And I'm noting Idaho Code section
45-501 addresses the right to lien. RQther than
go into that in detilil, I'll just defer to that
statute.
Idaho Code section 45~506 addresses
liens preferrecl c:ialms. Again, I won't read the
statute, but I'm considering that in my decision.

If the notice of claim of lien has a
2 fatally defective description, there can be no
3 valid lien, and no foreclosure proceeding may be
4 based on that notice of claim.
S
Again, that same case at 686. It is
6 not necessary that the lien claimant allege the
7 amount of land required for the use of such a
8 building, since the statute Imposes the duty upon
9 the court to ascertain the amount of land.
10
A lien is not invalid merely because
11 the notice of claim of lien describes or includes
12 more land than that to which the claim is
13 entitled.
14
Again, same case. Oh, by the way. In
15 that last instance they cited Dybvig, D-y-b-v-img
16 versus Willis, 59 Idaho 160. That same case
17 again, though, the Chief Industries, again at page
18 686 of the Idaho reports.
19
Okay. Where a building is properly
20 identified in the, notice of claim or a lien, a
21 more general description of the (and is
22 sufficIent, slnce the trial court has a reference
23 point from which it may determine what land may be
24 required for the convenient use of the building or
25 structure. However, where there is no structure,

1

24

22
1 I'm noting now the case or Chief Industries, Inc.,
2 versus Schwendiman, S~c~h-w-e·n-d-i-m·a-n, 99
3 Idaho 682 at 685, a 1978 decision by the Idaho
4- Supreme Court.
S
They $tate
in which they state:
6 Idaho, materialman's liens are to be liberally
'7 construe~ so as to affect their objects and to
8 promote justice. However, it is clear that
9 materialman's liens are creatures of statute, and
10 statutory requirements must be substantially
11 complied with in order to create a valid lien.
12 And the lien requIrements, 45-507, addresses the
13 requirements of the lien.
14
And of course ~w again, ! won't bore
15 you with reading. You've each cited that statute.
16 You probablY have it in your documents before you
17 at the present time.
18
Regarding descriptio/"! of the property,
19 ! want to address some case law. I'm starting
20 back again with the Chief Industries case. Again
21 at page 68S. So it would be 99 Idaho at 685. The
22 notice of claim of a materialman's lien must
23 contain a desc:riptiol'l of the property to be
24 charged with a lien sufficIent for identificatlon.
25 Idaho Code section 45-507.
w_

rn

1
2
3
4

5
6
7

8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

or one which has been inadequately identified, the
notice of claim of lien must contain more
particularized language in the description of the
I,md in order to permit the court or interested
third persons to identify the property against
which a lien js asserted.
In Seall, B-e-a-!-I, Pipe &. Tank
COrporation versus Tumac, T-u-m~a~c, Intermountain
rnc., lOa Idaho 487 at 490, the property must be
described suffiCiently, quote, "to enable a
particular -- to enable party famHiar with the
lo~lIty to identify the premises intended to be
described with reasonable certainty, to the
exdusion of others/' end of quote.
Again, I'll note -- I'm also noting
Idaho Code section 45-508, which comes into play
in this ease, I think, or certainly by argument
does. That's claims illgainst two buildings. Well,
whether it does or doesn't, I'm considering it,
and the -- in every case in which one claim is
filed against two or more buildings, or other
improvements owned by the same person, the person
filing such claim must, at the same time,
designate the illmount due him on each -- on each of
said buildings or other improvements. Otherwise,

a
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
CANYON COUNTY CLeRK
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANY(lt.CANNON, DEPUTY
HOPKINS NORTHWEST FUND, L.t.C., an
Case No. CV 08-1242-C

Idaho limited liability company,
Plaintiff,

v.
GREGORY O. BULLOCK and mANETTE E.
BULLOCK. husband and wife; HUNTER'S
POINT DEVELOPMENT CORPORATION, an
Idaho corporation; HUNTER'S pornT GOLF
COMl\fUNlTY, LLC. an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.C.,

ORDER DISMISSING COMPLAINT
OF PLAINTIFF HOPKINS
NORTHWEST FUND~ L.L.C.
WITHOUT PREJUDICE

a Nebraska limited liability company; LANCO,

INC., an Idaho coxporation; RICHARD DINES;
BEUS EXCAVATION, LLC, an Idaho limited
liability company; ADVANCED CONCRETE,
INC., an Idaho corporation; BUILD 4 U, INC., an
Idaho corporation; KMO, INC., an Idaho
corporation; MATZDORFF RESOURCES, LLC,
an Idaho limited liability company, d/b/a Mike's
Sand & Gravel; and TIm CITY OF NAMPA,
IDAHO, an Idaho municipality,
Defendants.

AND RELATED COUNTER/CROSS ACTIONS
THIS CAUSE having come before the Court on plaintiff ''Hopkins Northwest Fund's
Conditional Motion to Dismiss Complaint (Except as Against the Bullocks)" filed on or about
January 8,2009 (the "Motion"); and
Lanco, Inc. ha'Ving filed an objection to the Motion; and
Landscapes Unlimited, L.L.C. having filed an objection to the Motion; and
No other party in interest having filed an objection to the Motion; and

ORDER DISMISSING COMPLAINT OF PLAINTIFF HOPIONS NORTHWEST FUND,
L.L.C. WITHOm PREJUDICE - 1
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The Motion having come before the Collli for hearing on January 22,2009; and
The Motion having come before the Court for hearing a second time on February 24,
2009; and
Defendants Gregory O. Bullock and Jeannette E, Bullock never ha'Ving filed a responsive
pleading to the complaint of Hopkins Northwest Fund, L.L.C. ("Hopkins NWF") herein and
HopJci:ns NWF thereby being entitled to dismiss its complaint against them under I,R.C.P.
41(a)(1)(i) On its own initiative; and
Good canse appearing therefor,

IT IS ORDERED AND THIS DOES ORDER, ADJUDGE AND DECREE:
1.

The Motion is granted.

2.

Hopkins NWF's Complaint herein is hereby dismissed as to all defendants

without prejudice. There will be no award of fees and costs in connection with the dismissal
except as provided in
3.

n 3 and 4 hereof.

Lanco, Inc. and Landscapes Unlimited, L.L,C. shall be entitled to recover from

Hopkins their attorneys' fees and costs incurred that they would not have otherwise incurred.
prosecuting their own claims in this action.
4.

Any defendants other than Lanco, Inc. and Landscapes Unlimited, L.L.C. that (i)

filed a timely objection to the Motion, or (ii) raised a timely objection to the Motion at a hearing

before the Court" shall also be entitled to make a claim for its fees and costs as set forth in ~ 3;
provided, however that any such defendant must give notioe that it in fact filed or raised a timely
objection by filing (and serving) a notice within ten days hereofidentifying such objection.

5.

The dismissal of the Complaint shall not constitute a dismissal of any party

herein; instead, the dismissal simply dismisses Hopkins NWF's request for relief against such

ORDER DISMISSING COMPLAINT OF PLAINTIFF HOPKINS NORTHWEST FUND,
L.L.C. WITHOUT PREJUDICE - 2
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persons as set forth in the Complaint.

DATED ~ day of Apri~ 2009.
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CERTIFICATE OF SERVICE

Ii

I HEREBY CERTlFY that on this day of April, 2009, a true and correct copy of the
above and foregoing document was sent via U.S. Mail, postage prepaid and addressed as
follows in the manner stated below:

J. Frederick Mack
Robert A. Faucher
Katelyn R. McKinney
HOLLAND & HART LLP
101 S. Capitol Bl'Vd, Suite 1400
P.O. Box 2527
Boise, ID 83701-2527
Attorney for Plaintiff

Geoffrey J. McConnell
Amold L. Wagner
Richard L. Stacey
Mememan Mollerup, LLP
755 W. Front St., Ste. 200
Boise, ID 83702
Attomey for Lanco, 1nc. and KMO, Inc.

Joseph M. Meier

Robert L. Miller
2700 W. Ahport Way
BoiseJ In 83705
Atto1'11ey for Richard Dines

Cosho Humphrey, LLP

800 Park Boulevard, Suite 790
P.O. Box 9518
Boise, 10 83707
Attorney for Gregory & Jeanette BUllock

D. Blair Clark
D. Blair Clark, PLLC
1513 Tyrell Lane, Suite 130
Boise, ID 83706
Attorneyfor Hunter's Point Deve/Qpment Corp.

James L. Arslanian
1224 11th Avenue North
Nampa. 1D 83687
Attorney for A.dvanced Concrete &
Beu$ Excavation

Howard R. Foley

Foley Freeman, PLLC
77 E. Idaho Street, Suite 100
P.O. Box 10
Meridian, ID 83680
Attorney for Hunter's Point Golf Community

Demck O'Neill
Trout Jones Gledhill Fuhrman, P..A.
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Attorney for Hopkins HP Elk Basin and
Hopkins HP Schmidt

JohnR. Goodell
Joshua D. Johnson

Scott A. Tschirgi

Racine, Olson, Nye, Budge & Bailey, Cbtd.

601 W. Bannock St., P.O. Box 2720
Boise, ID 83701
Attorney for Alloway Electric Co., Inc.

P.O. Box 1391
Pocatello, ID 83204

Givens Pursley, LLP

Attorney for Landscapes Ul1.limited, LLC
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Steven E. Alkire
Samuel A. Diddle
Eberle Berline Kading Turnbow & McKlveen, Chtd.
1111 W. Jefferson St., Ste. 530
P.O. Box 1368
Boise, ID 83701
Attorney/or Matzdor/f Resources, LLC
4/b/a Mike's Sand & Gravel

Randall A. Petennan
David B. Lincoln
Moffatt Thomas Barrett Rock & Ficlds Chtd.
101 S. Capitol Blvd. 10th PI.
P.O. Box 829
Boise, ID 83701-0829
Attorney for Bank of the Cascades
d/b/a Farmers & Merchants and
d/b/a Farmers & Merchants State Bank

Sheila R. Schwager
Hawley Troxell Ennis & Hawley, LLP
877 W. Main St., Ste 1000
P.O. Box 1617
Boise, ID 83701
Attorneylor 2MD, Inc.

Robert A. Anderson
Robert A. :Mills
Anderson, Julian & Hull, LLP
C.W. Moore Plaza
250 South Fifth Street, Suite 700we
P.O. Box 7426
Boise, ID 83707"7426
Attorney for MflSOIt & Stanfield, [nc.

Michaelina B. Murphy
Murphy Law Office, PLLC
847 E.l?'airview Avenue
P.O. Box 490
Meridian, ID 83680-0409
Attomey for Build 4 U, Inc.

Terry Michaelson, Esq.
Hamilton, Michaelson & Hilty, LLP
1303 12th Avenue Road
P.o. Box 65
Nampa, ID 83683-0065
Attorneylor Edwtird D. Shank and
Grace Shank; The Shober Family
Limited Partnership

Stephen J. Gledhill
Vicky J. Elkin
Trout .Jones Gledhill Fuhrman, P..A.
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Attorney fol' Plaintiff

~lLlAMl H HURST

.. .C~~
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Stephen J. Gledhill, ISB No. 2457
Vicky J. Elkin, ISB No. 5978
Daniel Loras Glynn, ISB No. 5113

-

TROUT • JONES • GLEDHILL • FUHRMAN, P.A.

,.....,.

I L Ii 9 ~-F___
A.M \9 I 5 )t.M.
APR a9 2009

225 N. 9th Street, Suite 820
CANYON COUNTY Cle~
T. CRAWFORD. DepUTY
P.O. Box 1097, Boise, ID 83701
Telephone: (208) 331-1170; Facsimile: (208) 331-1529
Attorneys/or Hopkins Northwest Fund, L.L.C. and Hopkins HP Schmidt, LLC

L,....1-.•

o

J. Frederick Mack, ISB No. 1428
Robert A. Faucher, ISB No. 4745
Katelyn R. McKinney, ISB No. 7987
HOLLAND & HART LLP
101 South Capitol Boulevard, #1400
P.O. Box 2527, Boise, Idaho 83701-2527
Telephone: (208) 342-5000; Facsimile: (208) 343-8869
Attorneys/or Hopkins Northwest FwuI, LLC, Hopkins lIP Schmidt, Uc, and Hopkins lIP Elk Basin, LLC
Derrick J. O'Neill, ISB No. 4021
TROUT. JONES • GLEDHILL • FUHRMAN, P.A.
225 N. 9th Street, Suite 820
P.O. Box 1097, Boise, ID 83701
Telephone: (208) 331-1170; Facsimile: (208) 331-1529
Attorneys/or Hopkins HP Elk Basin, LLC and Hopkins HP Schmidt, LLC

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
HOPKINS NORTHWEST FUND, L.L.C., an
Idaho limited liability company,

Case No. CV 08-1242-C

Plaintiff,

SUPPLEMENTAL APPORTIONMENT
BRIEFING

v.
GREGORY O. BULLOCK and JEANETTE E.
BULLOCK, husband and wife; HUNTER'S
POINT DEVELOPMENT CORPORATION, an
Idaho corporation; HUNTER'S POINT GOLF
COMMUNITY, LLC, an Idaho limited liability
company; LANDSCAPES UNLIMITED, L.L.C.,
a Nebraska limited liability company; LANCO,
INC., an Idaho corporation.

Filed by Hopkins Northwest Fund, L.L.C.
Filed in Support of Hopkins Northwest
Fund L.L.C.'s Cross-Motion for Partial
Summary Judgment Against Landscapes
Unlimited, LLC

Defendants.
AND RELATED COUNTER/CROSS ACTIONS
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Hopkins Northwest Fund, L.L.C., Hopkins HP Schmidt, LLC, and Hopkins HP Elk
Basin, LLC, by and through their above-named counsel of record, respectfully submit this
Supplemental Apportionment Briefing, in response to Defendant Landscapes Unlimited, LLC's
Supplemental Brief re: "Apportionment", filed on or about April 6, 2009 ("LU Apportionment
Brief'), and pursuant to the Court's prior rulings and orders herein.

INTRODUCTION
Contrary to arguments made by Landscapes Unlimited L.L.c. ("LU") at oral argument
and in its supplemental briefmg, apportionment was not raised by Hopkins for the first time in its
Reply Pleadings. The validity of LU's lien and the ability of this Court to properly fashion a
foreclosure decree has been forefront in Hopkins' objection to entry of summary judgment in
favor of LU. In addition, because LU has repeatedly sought entry of judgment regarding the
amount of its Claim of Lien, ruling on the applicability of apportionment is ripe and should not

be deferred. LU's requested delay and effort to augment the record is untimely and should not
be permitted. There is no dispute that lien creditors will be unduly burdened if LU is allowed to
"resurrect" an extinguished portion of its lien and obtain a priority to which it is not entitled.
Accordingly, apportionment is appropriate and can be made based upon the evidence which is
presently before this Court.

SUPPLEMENTAL ARGUMENT
A.

LU's Failure to Apportion Was Not Raised for the First Time in Hopkins' Reply
Pleadings.
As a preliminary matter, LU's present argument that it was not given an opportunity to

respond to Hopkins' "apportionment argument" is without merit. Hopkins has always maintained
that LU's Claim of Lien is statutorily infirm and that this Court could not grant summary judgment
in favor ofLU because, inter alia, LU had failed to provide the Court with the requisite information
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necessary to fashion the sought after relief. LU had the opportunity to address those arguments in
the summary judgment pleadings and failed to do so.

LU has likewise failed to supply the

necessary information in these supplemental pleadings.

LU should not be afforded a third

opportunity, at trial, to present evidence that it should have presented at the time it moved for
summary judgment.

As this Court is well aware, on or about December 19,2008, LU filed a Motion for Partial
Summary Judgment against Hopkins seeking entry of an Order consistent with the following:
1.
That LU is entitled to claim a lien in the undisputed amount stated
in LU's Claim of Lien on the real property where Hunter's Point Golf
Community, LLC's ("HPGC'? golf course holes 1 through 18 and driving range
are located as identified by the official real property parcel and tax ID numbers of
the Canyon County Assessor's and Treasurer's Offices (the "Hunter's Point Golf
Course").
2.
That LU's Claim of Lien is timely, valid, and perfected in
conformance with all statutory requirements ofIdaho lien law, I.C. § 45-501 et seq.,
and LU is entitled to enforce the LU Lien against the Hunter's Point Golf Course
property.
3.
That LU's Claim of Lien is prior and superior to Hopkins' deeds of
trust on the Hunter's Point Golf Course property, pursuant to I.C. § 45-506.
See Def. Landscapes Unlimited's Mot. for Partial Summ. J. at p. 2 (bold/italic emphasis added).

LU's request for an Order validating its entire lien amount as to the golf course property was
reemphasized multiple times in their summary judgment memorandum.

See Def. Landscapes

Unlimited's Brief in Supp. of Mot. for Partial Summ. 1. at p. 3 ("Accordingly, this Court should
grant LU's Motion for Partial Summary Judgment with respect to the validity and amount of the

LU lien and its priority and superiority to Hopkins' deeds of trust on the Hunter's Point Golf Course
property") (bold/italic emphasis added); id at p. 25 ("Based on the foregoing and entire record
herein, LU respectfully seeks this Court's order granting its Motion for Partial Summary Judgment
relative to the validity and amount of the LU Lien, and its priority and superiority to Hopkins'
security interests ... ") (bold/italic emphasis added).
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In its response to LU's Motion for Partial Summary Judgment, Hopkins disputed that the
entire amount due and owing under the Golf Course Development Contract could be properly
foreclosed as part ofLU's mechanic's lien, see Hopkins Northwest Fund, L.L.C.'s Summ. J. Mem.
at pp. 5-6,

~

D, and further objected to entry of a Partial Summary Judgment Order in LU's favor

based, inter alia, upon the fact that LU had failed to present any evidence to support a fmding of
any specific work performed by LU as to any particular parcel of real estate which comprises the
Hunter's Point Golf Course. See id at p. 9, ~ 6.
Instead of responding to Hopkins' arguments in its Reply Brief, LU once again emphasized
to the Court that it sought partial summary judgment as to the "validity and amount of LU's lien
claim." See Def. Landscapes Unlimited's Reply Brief in Supp. of Mot. for Summ. J; Resp. to PI.
Hopkins Northwest Fund's Cross-Mot. for Summ. J.; and Resp. to PI. Hopkins Northwest Fund's
Mot. to Strike Michael Cowan Aff. ("LU Reply Brief') at p. 3 (underline emphasis in original). In

fact, LU claimed that it was not required to apportion arguing:
The lien law does not require LU to break down what work was done on each of the
individual holes of the entire 18 hole golf course project. Such would be absurd and
is not required by Idaho lien law. Hopkins' hypertechnical over-reading of the lien
law should be rejected.
Id at p. 17. And, while LU went on to acknowledge that its lien was extinguished and/or junior to
a Hopkins Entity in total and/or on a part of two (2) of the six (6) golf course parcels, LU concluded
by stating:
LU respectfully seeks the Court's ruling granting partial summary judgment
affirming the validity and amount of its lien claim in the sum of $1,337,637.00
principal, together with accrued interest thereon ...
Id at p. 22 (underline emphasis in original).
While Hopkins certainly included more analysis with respect to LU's obligation to
apportion in its Reply Brief, such additional analysis was in direct response to LU's clear attempt to
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enforce a single mechanic's lien, which was brought against several parcels, upon less than the
entire property liened. That is, despite LV's acknowledgment that its lien was extinguished with
respect to a portion of Parcel 12 and is junior with respect to a separate portion of Parcel 12 (Parcel
12c) and Parcel 15, 1 LV continued to request that the Court validate the entire amount of its lien.
Based on the foregoing, it is clear that Hopkins did not raise its apportionment argument for
the "fIrst time" in its Reply Brief and deny LV the opportunity to respond. LV was clearly aware of
the argument and simply chose to take the position that it was not required to apportion. See supra
(quoting LV Reply Brief at p. 17.) LV should not have been afforded the opportunity to submit

supplemental briefIng and certainly should not be able to postpone this issue for trial. As will be
seen in more detail below, Hopkins has met its burden in establishing that LV's lien should be
apportioned. LV's decision not to present evidence on this issue during its briefmg on its own
dispositive motion should not serve to further prejudice Hopkins by delaying resolution until trial.

B.

Ruling on the Applicability of"Apportionment" is Not Premature, Is Ripe, and Should
Not be Deferred. LV's Lien Must be Apportioned Pro Rata on the Basis of Acreage.
LV's argument that a decision regarding apportionment is not ripe is without merit. As

noted supra, it was LV who requested on summary judgment that the validity of the amount of its
Claim of Lien be determined. Moreover, LV did not cite any case law to support its claim that
"Idaho lien law requires the court as part of the trial in a lien foreclosure action to determine the
amount of land which should be foreclosed to satisfy the claim of lien." There is sufficient evidence
in the record to apportion LV's lien on the basis of acreage and such apportionment is appropriate.
I.

Ruling on the Applicability of Apportionment is Not Premature.

As a preliminary matter, and as noted by LU in its recitation of the summary judgment
standard in a non-jury case, a motion for summary judgment will be decided upon the facts shown,
I References to "Parcel numbers" are references to those parcel numbers set forth and defmed by the Hope Cheney
in the Affidavit of Hope Cheney, filed on or about January, 2009.
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not upon facts which might have been shown. Verbillis v. Dependable Appliance Co., 107 Idaho
335, 689 P.2d 1075 (Ct. App. 1984). LV did not seek summary judgment simply upon the priority
of its Claim of Lien over Hopkins' Deeds of Trust. Rather, LU sought a judicial determination
regarding the "validity" and "amount" of its lien. It is proper, therefore, for this Court to resolve
this issue.
Moreover, LU's claim that the obligations imposed upon this Court in Idaho Code section
45-505 require a "trial" is without merit. In fact, a recent Idaho Supreme Court decision exhibits the
fact that a foreclosure decree issued on summary judgment may be affirmed. See BMC West Corp.
v. Horkley, 144 Idaho 890, 174 P.3d 399 (2007).

In the instant case, Hopkins clearly argued in its summary judgment pleadings that validity
ofLU's entire lien amount would be improper and inequitable. Not only had LU attempted to assert
the validity of its Claim of Lien against a parcel of property upon which its lien claim had been
extinguished, but LU sought to assert its Claim of Lien against two (2) additional parcels and/or
parcel portions upon which LU did not have a senior lien right. Based upon LU's continued
persistence in this regard, Hopkins submitted that liens filed pursuant to Idaho Code section 45-508
required apportionment and, even if, 45-508 did not apply to LU's lien, equitable principles support

apportionment:
In this case, interested lien creditors including Hopkins Northwest Fund
L.L.C., Hopkins HP Elk Basin, L.L.C., and Hopkins HP Schmidt L.L.C., would
clearly be unduly burdened if LU is not required to apportion its lien. As
acknowledged by LU, its Claim of Lien was extinguished as to a portion of Parcel
12. See LU Reply Brief at pp. 22; see also [Affidavit Hope Cheney], Ex. Cheney
F (the portion of Parcel 12 shaded in purple). If LU is not required to apportion
its Claim of Lien and this Court enters judgment affirming the entire amount of
LV's Claim of Lien, the result is that the work performed by LU on that portion
of Parcel 12 will burden other parcels upon which LV holds a priority over other
interested lien creditors. The same result is had with respect t6 LU's junior
interests in a portion of Parcel 12 and Parcel 15. If apportionment is not had,
every other lien creditor or mortgage holder is burdened by the total amount of the
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LU lien which is clearly illogical and inequitable. The mechanic's lien statutes do
not contemplate a parcel may be burdened for labor and materials which were not
actually furnished to that particular tract or parcel.
Based on the foregoing, if the Court is not inclined to invalidate or
postpone LU's Claim of Lien, Hopkins respectfully requests that the amount of
LU's lien claim be reduced in proportion to the work done on each lot or, if such
apportionment is difficult to establish, by acreage or parcel, whichever is most
equitable to other lien creditors.
See Reply Brief of Hopkins Northwest Fund, L.L.C. at pp. 21-22.

Based upon LU's summary judgment request for this Court to validate the "amount" of
its Claim of Lien, a detennination of the same is ripe and appropriate at this time.

LU

acknowledged that its lien claim was partially extinguished as to Parcel 12 and junior as to Parcel
12c and 15. Despite this acknowledgment, LU chose not present any evidence that it placed
more value on the four (4) remaining parcels and/or that the balance due and owing on the
contract was for work specifically perfonned on those parcels. As recognized by LU at the time
of filing its summary judgment, a motion for summary judgment will be decided upon the facts
shown, not upon facts which might have been shown. See Def. Landscapes Unlimited's Brief in
Supp. of Mot. for Partial Summ. J. at p. 16 (citing Verbillis v. Dependable Appliance Co., 107
Idaho 335, 689 P.2d 1075 (Ct. App. 1984). LU already had an opportunity to present evidence
regarding the value of labor and materials used to benefit each parcel. It chose not to do so,
instead requesting that the entire amount of its lien be validated. Therefore, summary judgment
should be entered reducing LU's Claim of Lien via apportionment based upon the number of
acres in the adjudicated liened senior parcels.
2.

LU's Lien Should be Apportioned, Pro Rata, on the Basis of Acreage.

There is no dispute in the instant case that the golf course consists 174.77 acres and is
comprised of six (6) parcels, which can be more specifically defined as follows:
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Ref. No.

3
1
12
15
16
10

County Real Property Parcel
Number

R32082 (a/kJa R32082000)
R32086010
R32073(~aR32073000)

R320nOlO
R32098010B
R32083014

Golf Course Holes

Acreage

Golf Holes 1-6 and driving range
Golf Holes 7, 8, 9
Golf Holes 10, 15, 16, and 5% of 11
95% of Golf Hole 11
Golf Holes 12, 13, 14
Golf Holes 17 and 18

52.42
29.23
40.60
9.62
23.08
19.82

See Aff. of Michael Scott Cown, Deputy Canyon County Assessor at pp. 3-4,

~

7.

In its

interlocutory summary judgment ruling on Hopkins' and LV's cross-motions, the Court held that
LV had a senior mechanic's lien on four (4) of the six parcels (Parcels 3, 1, 16, 10), a junior
mechanic's lien on one parcel (ParcellS) and a portion of another (Parcel 12c), and no lien on
the balance of Parcel 12. A chart summarizing the Court's rulings regarding the golf course
would show as follows:
Ref. No.

3

County Real Property
Parcel Number

R32082
(a/kJa R32082000)
R32086010
R32073
(a/k/a R32073 000)
R320nOl0
R32098010B
R32083014

1
12
15
16
10

Golf Course Holes

Golf Holes 1-6
and driving range
Golf Holes 7, 8, 9
Golf Holes 10, 15, 16,
and 5% of 11
95% of Golf Hole 11
Golf Holes 12, 13, 14
Golf Holes 17 and 18

12
12c

Lien Status

Acreage

Senior

52.42

Senior
Extinguished
Junior
Junior
Senior
Senior

29.23

I
I

40.60
9.62
23.08
19.82

As initially argued by Hopkins at pages 18-22 of its February 17, 2009 "Reply Brief of
Hopkins Northwest Fund, L.L.C.," which is re-incorporated herein by reference, LV should not
be able to enforce and collect a lien for work on mUltiple parcels against anyone (1) parcel
charged.

"The general rule is that a blanket construction lien against an entire property

consisting of several parcels cannot be enforced in toto against less than all such parcels."

Hostetter v. Inland Dev. Corp., 561 P.2d 1327-28 (Mont. 1977) (citing l.R. Kemper, Annotation,
Enforceability of Single Mechanic's Lien Upon Several Parcels Less than Entire Property
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Liened, 68 A.L.R. 3d 1300 (1976 & Supp. 1989)). See also Stevens Constr. Corp. v. Draper
Hall, Inc., 242 N.W. 2d 893, 899 (Wis. 1976); W.H Dail Plumbing, Inc. v. Roger Baker &
Assocs., 308 S.E.2d 452, 453-54 (N.C. Ct. App. 1983); S. Colonial Mortgage Co. v. Medeiros,
347 So. 2d 736, 739-40) (Fla. Dist. Ct. App. 1977); Assoc. Sand & Gravel Co. v. DiPietro, 509
P.2d 1020, 1023 (Wash. Ct. App. 1973). "[I]t would be in equitable to burden some lesser
portion of the liened premises with charges for labor and materials which were not actually
furnished to that particular parcel." Hostetter v. Inland Dev. Corp., supra, 561 P.2d at 1328.
The ALR citation identified in the preceding paragraph cites to no fewer than 19 cases for
this same proposition. Accordingly, the proposition cannot be seriously challenged. And LV
certainly cannot challenge it because, remarkably, LV completely ducked this issue in its
Apportionment Brief. In an apparent effort to deflect the Court's attention from the fact that it
obviously cannot enforce its entire $1.3 million lien claim, LV failed to acknowledge in its
supplemental briefing that there are portions of the golf course against which it has no lien andlor
a lien with a junior priority. In so doing, LV avoided the fundamental question that gave rise to
the need for supplemental briefing.
As stated above, equitable principles forbid a lien claimant from enforcing its entire lien
claim against less than the entire property. Accordingly, equity requires in such a circumstance

that the lien claimant apportion its lien against the respective portions of the property. "A lienor
cannot extract the value of improvements made to several lots from fewer than all those lots.
Apportionment is required when the superior lien runs to fewer than the total number of
improved lots." CS & W Contractors, Inc. v. Southwest Sav. & Loan Ass 'n, 883 P.2d 404, 406
(Ariz. 1994). See also Brunzell v. Lawyers Title Ins. Corp., 705 P.2d 642 (Nev. 1985) (lienor'S
lien apportioned where some of the condominium units against which his lien attached had been
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foreclosed, extinguishing his lien); WH Dail Plumbing, Inc. v. Roger Baker & Assocs., supra,
308 S.E.2d at 453-54 (lienor's lien must be apportioned where some of the condominium units
against which his lien had originally attached had been foreclosed, extinguishing his lien). See
generally lR. Kemper, Annot., supra, 68 A.L.R. 3d at 1300 ("consonant with" the general rule,

apportionment is required as to the respective parcels before a lien claimant can enforce its lien
against less than all the land worked on.)
The cases makes clear that "apportionment" means that only a portion of the total amount
due the lien claimant with respect to the entire project can be foreclosed against the limited
portion of the project that remains subject to the lien. It is the court's role to determine the
amount enforceable in light of the fact that the lien claimant has lost the right to lien some of the
project and/or does not have the right to assert a superior interest in some of the project.
In moving for summary judgment as to the "validity" and "amount" of its lien, LU
presented undisputed evidence that the golf course is made up of six (6) parcels totaling 174.77
acres. See supra Def. Landscapes Unlimited's Brief in Supp. of Mot. for Partial Summ. J. at pp.
10-11 (identifying all property and acreage originally allegedly2 charged by the Claim of Lien
and then narrowing the charged parcels to the 6 golf course parcels); see also Aff. of Michael
Scott Cowan, Deputy Canyon County Assessor at pp. 3-4,

~

7. Based on the foregoing, the

following apportionment can be made:
Ref.
No.

County Real
Property Parcel
Number

Golf Course
Holes

Acreage

Apportionment

% of Lien
Claim

Amount

3

R32082
(a/kIa R32082000)
R32086010
R32098010B
R32083014

1-6 and
driving range
7,8,9
12, 13, 14
17 and 18

52.42

52.42/174.77

29.99%

$ 401,206.91

29.23
23.08
19.82

29.23/174.77
23.08/174.77
19.821174.77

16.72%
13.21%
11.34%

$ 223,717.63
$ 176,647.38
$ 151,696.32

1
16
10

Hopkins continues to dispute that LU did not originally lien all parcels identified by Hope Cheney in her
affidavit.

2
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Such a result is consistent with the case law. In the absence of evidence from the lien
claimant that certain portions of the construction was more costly than other portions, the courts
allocate on the basis of some objective criteria such as condominium units, lots, or acreage. See,
e.g., Brunzell v. Lawyers Title Ins. Corp., supra, 705 P.2d at 645 (each condominium unit subject
to its pro rata share of the mechanic's lien based upon the total number of condominium units,
including those condominium units no longer subject to lien); Stevens Constr. Corp. v. Draper
Hall, Inc., supra, 242 N.W. 2d at 899 (same); Colonial Mortgage Co. v. Medeiros, supra, 347
So. 2d at 739-40 (same); Heidi Construction Corp. v. Pacemaker Construction Corp., 188
N.Y.S. 2d 596, 598-99 (N.Y. App. Div. 1959) (same); CS & W Contractors, Inc. v. Southwest
Sav. & Loan Ass 'n, supra, 883 P.2d at 406 (in the absence of other evidence, each lot subject to
its pro rata share of the mechanic's lien based upon total number of lots, including those lots no
longer subject to lien). Since LU failed to provide evidence in moving for summary judgment as
to the "amount" of its lien to suggest that the cost to complete anyone of the six parcels
comprising the golf course was greater than any other part, a pro rata allocation on the basis of
acreage is appropriate.

See e.g., Verbillis v. Dependable Appliance Co., supra (summary

judgment will be decided upon the facts shown, not upon facts which might have been shown).
Based on the foregoing, Hopkins respectfully submits that the apportionment issue is ripe
for determination and requests this Court apportion LU's Claim of Lien consistent with the
foregoing.

c.

LU's Request to Delay this Issue Should be Rejected.

Despite

LU's

seeming acknowledgement

in

its

supplemental

pleadings

that

apportionment is - or may be - proper, LU wants another "bite of the apple" by claiming it will
augment the record by adducing proof at trial. Specifically, LU asserts that it should be able to
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introduce evidence at trial of the actual labor and materials benefitting specific parcels on which
it has a senior lien and/or in the alternative, to present proof regarding which method of
apportionment is most appropriate. As previously noted, Hopkins submits that this issue became
ripe when LU requested judgment on the "amount" of its lien. Moreover, there is not a "genuine
issue of material fact" which precludes summary judgment and requires further proof at trial.
LU has not submitted facts to rebut Hopkins assertion that a pro rata apportionment based upon
acreage is appropriate in this case.

Finally, submission of additional evidence is highly

prejudicial to Hopkins at this late date. Discovery deadlines have passed, all witnesses have
been disclosed, and trial is five (5) weeks away.

Simply because this Court expressed

willingness to entertain Hopkins' argument regarding apportionment should not result in
additional delay or give LU the opportunity to present additional evidence after it chose not to do
so pursuant to the summary judgment pleadings.

LU's proposed action is unnecessary,

unwarranted, and prejudicial to Hopkins. The Court can and should fashion the appropriate
relief from the facts already in the record.
Apportionment is not foreign to Idaho's mechanic's lien statutes. In fact, Idaho Code 45508 specifically requires the lien claimant to apportion where it liens multiple buildings or other
improvements.

I.C. § 45-508. Failure to so apportion results in postponement of the lien

claimant's claim. See Phillips v. Salmon River Mining & Dev. Co., 9 Idaho 149, 72 P. 886
(1903); see also Treasure Valley Plumbing & Heating, Inc. v. Earth Resources Co., 106 Idaho

920,684 P.2d 322 (et. App. 1984). There is no Idaho law which specifically addresses equitable
apportionment; however, apportionment is clearly contemplated and the result is certainly less
harsh than the postponement mandated by Idaho Code 45-508. Hopkins does not dispute that
pursuant to Associated Sand & Gravel Co., Inc. v. DiPietro, 8 Wash.App. 938,942-43,509 P.2d
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1020, 1023-24 (Ct. App. 1973), it carries the burden to demonstrate that in equity and good
conscience apportionment should be required.
As noted in its summary judgment pleadings, interested lien creditors would clearly be
unduly burdened if LU is not required to apportion its lien. Importantly, LU does not dispute
this/act. Neither Hopkins nor any other lien creditor should be burdened by that portion ofLU's
Claim of Lien which was extinguished nor should a lien creditor be burdened by that portion of
the Claim of Lien for which LU does not have a senior lien priority. These two parcels (Parcels
12 and 15) amount to approximately 28.73% of LU's Claim of Lien - or nearly $385,000. LU
should not be permitted to resurrect its extinguished lien and/or obtain a priority to which it is
not entitled by "tacking on" to those parcels which it holds a senior lien interest. See e.g., CS &
W Contractors, Inc. v. Southwest Savings & Loan Assoc., 180 Ariz. At 169, 883 P.2d at 406.
Such a result is clearly inequitable and contrary to Idaho's mechanic's lien statutes which do
recognize the appropriateness of apportionment.
The amount of actual labor and materials benefitted specific parcels is precisely the type
of evidence LU was required to present, on summary judgment, when it requested that the Court
validate its lien amount. As this Court is well aware, and as LU has readily acknowledged, the
very foundation of a lien claim under Idaho's statute is the "performance of labor upon or the
furnishing of materials for the ... improvement of the property upon which the lien is claimed."
See LU Apportionment Brief at p. 5 (quoting Wahl v. Southwest Savings and Loan Assoc., 476
P.2d 836, 840 (Ariz. 1970) (citing Blake v. Crystaline Lime Co., 37 Idaho 637, 221 P. 1100,
mod. on rehearing, 37 Idaho 643)). In moving for summary judgment as to the "amount" of its
Claim of Lien, LU should have been prepared to present evidence on this issue. LU's present
claim that "it is in the process of developing proof for trial" is not sufficient to defeat summary
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judgment. In fact, LU did not even present this argument until this supplemental briefing.
Rather, and as noted supra, in response to Hopkins' claim that apportionment is appropriate
because of the extinguishment and junior status of LU's Claim of Lien with respect to two (2)
parcels, LU asserted that it was not required to apportion and requiring it to "break down what
work was done on each of the individual holes of the entire 18 hole golf course project ... would
be absurd." See LU Reply Brief at p. 17. As recognized by LU at the time of filing its summary
judgment, a motion for summary judgment will be decided upon the facts shown, not upon facts
which might have been shown. See Def. Landscapes Unlimited's Brief in Supp. of Mot. for
Partial Summ. J. at p. 16 (citing Verbillis v. Dependable Appliance Co., 107 Idaho 335, 689 P.2d
1075 (Ct. App. 1984).
Based on the foregoing, Hopkins respectfully requests that this Court reject LU's request
to delay resolution of this issue and to apportion LU's Claim of Lien as set forth herein.
DATED this 29 th day of April, 2009.

TROUT • JONES. GLEDHILL. FUHRMAN,

P.A.

Step~l~~

Attorneys for Counterdefendant Hopkins Northwest Fund, L.L. C.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of April, 2009, a true and correct copy of the
above and foregoing document was sent in the manner indicated and addressed as follows in the
manner stated below:
Robert A. Faucher
Frederick 1. Mack
HOLLAND & HART LLP
101 S. Capitol Blvd, Suite 1400
P.O. Box 2527
Boise, ID 83701-2527
Attorney for Plaintiff
Sent via Facsimile to (208) 343-8869

Geoffrey J. McConnell
Arnold Wagner
Meuleman Mollerup, LLP
755 W. Front St., Ste. 200
Boise,ID 83702
Attorney for Lanco, Inc. and KMO, Inc.
Sent via U.S. Mail, postage prepaid

Joseph M. Meier
Cosho Humphrey, LLP
800 Park Boulevard, Suite 790
P.O. Box 9518
Boise, ID 83707
Attorney for Gregory & Jeanette Bullock
Sent via U.S. Mail, postage prepaid

John R. Goodell
Racine, Olson, Nye, Budge & Bailey, Chtd.
P.O. Box 1391
Pocatello, ID 83204

Terry Michaelson
Hamilton, Michaelson & Hilty
1303 12th Avenue Road
P.O. Box 65
Nampa, ID 83653
Attorneys for The Schober Family Ltd.
Sent via U.S. Mail, postage prepaid

Attorney for Landscapes Unlimited, LLC

Sent via U.S. Mail, postage prepaid

Derrick J. O'Neill
Trout • Jones. Gledhill. Fuhrman, P.A.
225 N. 9th Street, Suite 820
P.O. Box 1097
Boise,ID 83701
Attorney for HP Elk Basin, LLC
Hand Delivered

Steph~:;JJ
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JUL 2 12009
John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 32l3)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box l391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY
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AND RELATED COUNTER/CROSS ACTIONS)
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COMES NOW DefendantiCrossc1aimantiCross-Defendant Landscapes Unlimited, LLC
("LU"), by and through its counsel of record, and pursuant to Rules 11(a)(2)(B) and 56(c, e) of
the Idaho Rules of Civil Procedure, hereby submits its Memorandum In Support of its Motion
For Reconsideration of the Court's oral bench ruling made on July 7, 2009, which granted
summary judgment in favor of Plaintiff/Counter-Defendant Hopkins Northwest Fund, L.L.C.
("Hopkins").
This motion is made on the following grounds and reasons:
The July 7, 2009 decision, reversed this Court's prior March 12, 2009 decision, and ruled
LU's lien was "postponed" under I.C. § 45-508 behind Hopkins' deeds of trust encumbering the
same property. Such decision is contrary to Idaho lien law.
The July 7, 2009 decision further held in the alternative that LU's lien claim was subject to
"apportionment" as a matter of law. Such decision is legal error. There are issues of fact which
preclude an "apportionment" ruling as a matter of law.
In addition, Idaho lien law entitles LU the opportunity to establish actual costs incurred in
building the single golf course and driving range on the various separate parcels of real property
at trial.
This motion is made based on the entire record herein, together with LU's Memorandum In
Support Of Motion For Reconsideration; and Second Affidavit of Ryan Preister, filed herewith.
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DATED this

~~Of July, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

BY:~bMJOHNR:GOODELL
Attorneys for DefendantiCrossc1aimanti
Cross-Defendant Landscapes Unlimited,
L.L.C.

CERTIFICATE OF SERVICE

ao ~

I HEREBY CERTIFY that on the
of July, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by U.S. Mail postage
prepaid:
Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P .A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208)331-1170
Facsimile: (208) 331-1529
sgledhill@idalaw.com

J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
fmack@hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com

Attorneys for Hopkins Northwest Fund,
L.L.C.

Attorneysfor Plaintiff Hopkins Northwest
Fund, L.L. C.
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AND RELATED COUNTER/CROSS ACTIONS)

----------------------------~)
COMES NOW DefendantiCrossclaimantiCross-Defendant Landscapes Unlimited, LLC
("LU"), by and through its counsel of record, and pursuant to Rules 11(a)(2)(B) and 56(c, e) of
the Idaho Rules of Civil Procedure, hereby submits its Memorandum in Support of its Motion for
Reconsideration of the Court's oral bench ruling made on July 7, 2009, which granted summary
judgment in favor ofPlaintiffiCounter-Defendant Hopkins Northwest Fund, L.L.C. ("Hopkins").
INTRODUCTION
In its July 7, 2009 decision and rulings, the Court held that LU's mechanic's lien claim on
the Hunter's Point Golf-Course property ("LU's Lien") is "postponed" behind Hopkins' deeds of
trust on the same property ("Hopkins' Deeds") by reason of I.C. § 45-508; and that
"apportionment" was timely and properly determined on summary judgment as a matter of law.
LU respectfully submits that these rulings are legally erroneous as a matter of law and not
supported by the evidence of record. LU moves for reconsideration of such decision and rulings.
LU requests the Court's revised further decision and rulings as follows:
i)

That LU's Lien has first priority ahead of Hopkins' Deeds on four of six parcels owned by
Hunter's Point Golf Community, LLC ("HPGC"), in accordance with the Court's original
March 12,2009 ruling, and are thus not "postponed"; and

ii) That there are issues of material fact that preclude summary judgment on the
"apportionment" issue; and/or Idaho lien law mandates LU have an opportunity at trial to
prove the actual amounts owing for work performed on each of the four of six parcels
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owned by HPGC in determining the lien amounts attributable to individual parcels for
purposes of fashioning a foreclosure decree.
SUMMARY OF ARGUMENT

"Priority" or "Postponement" Ruling: The Court's March 12,2009 decision held
that LU's Lien had first priority ahead of Hopkins' Deeds on four of six parcels that comprise the
Hunter's Point Golf Course. The Court's July 7,2009 decision holds the LU Lien is "postponed"
behind Hopkins' Deeds by reason ofLe. § 45-508. The recent ruling is a sudden and surprising
180 degree "about face" and is fundamentally at odds with the purpose of Idaho lien law to
provide an adequate remedy to laborers and materialmen who improve real property.
The recent ruling effectively destroys LV's lien claim and eliminates any ability to recover
nearly $1.4 million dollars principal unpaid and owing for work performed to build the Hunter's
Point Golf Course.

LU completed such work fully and completely to HPGC's satisfaction.

HPGC has no other assets besides the golf course and related real property and improvements; it
is otherwise insolvent and out of business. LU's only means offmancial recovery is the security
of the land provided under Idaho's lien laws, which recovery the Court has now denied by
postponing LV's Lien claim behind Hopkins' Deeds worth more than $5 million dollars.
Thus, by its ruling, the Court has put LV in the exact situation Idaho lien law was
designed to prevent That is, the Court has denied LU the protection of the lien law by imposing
on LU the unreasonable and unrealistic burden of allocating amounts due for a single project for a
single improvement under a single contract with a single owner to multiple parcels of real estate
at the time the claim of lien was filed, which requirement could not have been foreseen at the time
of filing based on existing Idaho law and cannot now be remedied. The result ofLU's failure to
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meet this unreasonable burden, according to the Court's current ruling, is postponement of LV's
Lien behind Hopkins' Deeds and thus, zero recovery for the labor and materials supplied to
improve the Hunter's Point Golf Course property.
Given this outcome, the Court's interpretation and application of the lien statutes and case
law cannot and do not support "postponement" of LV's otherwise valid lien behind Hopkins'
Deeds. Indeed, the opposite is true. Idaho lien law, properly construed and applied, supports
LV's Lien and its priority ahead of Hopkins' Deeds. The Court's March 12 rulings were correct.
The Court's July 7 rulings are legal error.
The plain language, purpose, and underlying policy rationale of I.e. § 45-508 indicate the
statute does not apply here to postpone LV's Lien. The Court expressly relied on and cited three
Idaho appellate cases in reaching its most recent "postponement" ruling: Phillips, Treasure Valley
Plumbing & Heating, and Fairfax.

under

I.e.

Such decisions do not support "postponing" the LV Lien

§ 45-508 in this case. Such decisions do not purport to raise a "postponement" lien

issue or decide one. Such decisions do not hold one lien claim is postponed to another lien claim.
Rather, such decisions merely quote or refer to the statute in passing. Such decisions are not on
point and do not control or require LV's Lien be postponed to Hopkins' Deeds in this case. The
Court's reliance on them for such result is misplaced.
LV locates no Idaho appellate case on point which holds one lien is "postponed" to
another party's competing deed of trust under I.C. § 45-508. Hopkins cites none. The Court cites
none. The complete lack of Idaho appellate case law on the point is very significant. Such lack
of case law underscores the fact that Idaho courts are reluctant to reach such a conclusion under
the lien laws. No doubt this is in part attributable to the devastating financial consequences and
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inequitable result to the lien claimant. Such is certainly the impact of the Court's most recent
decision on LV. It would appear that the Court's decision in this case makes it the first known
Idaho court to so rule, and should thus give this Court serious pause to reconsider doing so.
Where there is no Idaho case law on point, this Court should adopt and follow California
case law construing the identical statute. Such case law does not support the "postponement"
ruling in this case. Indeed, such case law supports the opposite result, consistent with this Court's
original March 12 ruling. California's case law is particularly persuasive where Idaho's lien laws
as originally enacted were largely patterned on and adopted from California's lien laws. See

Hendrix v. Gold Ridge Mines, Inc., 54 Idaho 326, 54 P.2d 254 (1936). I.C. § 45-508, as the
statute at issue, is identical to California's statute previously in effect and construed by its courts
as discussed below.
Additionally, Idaho's lien law unequivocally recognizes a lien claim is a "preferred claim"
to a mortgage or deed of trust or other lien, where the lien claimant "commenced work" before the
mortgage or deed of trust was recorded. I.C. § 45-506. Substantial Idaho case law recognizes the
priority of a lien claim ahead of a mortgage or deed of trust or other lien in such circumstances.

See Argument, Point neD), infra. It is undisputed that LV "commenced work" on the golf course
construction project before Hopkins recorded its deeds of trust, as the Court has previously ruled,
and which Hopkins does not controvert. Accordingly, LV's Lien is a "preferred claim" and
entitled to first priority. The Court's recent "postponement" ruling, based on I.e. § 45-508,
disregards and avoids the "preferred claim" status of LV's Lien under I.e. § 45-506, and fails to
construe the statutes together in furtherance of the purpose of the lien laws.
Finally, in decisions spanning a hundred years or more, the Idaho Supreme Court has
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instructed repeatedly that Idaho's lien laws are to be "liberally construed" to effectuate their
"remedial purpose," which is to promote and facilitate recovery by a lien claimant against real
property where he has performed labor, furnished materials, or made other improvements as an
equitable matter. Thus, a "strict construction" of the lien laws which defeats a lien claimant's
right to recover for improvements made which benefit real property is improper and rejected.
Here, the Court's most recent "postponement" ruling fails to "liberally construe" or apply the lien
laws and

I.e.

§ 45-508; and fails to recognize or follow the "remedial purpose" of the lien laws.

Instead, the Court has "strictly construed" I.C. § 45-508 in a manner which defeats LV's Lien
claim and denies recovery. Such a decision is legal error.

"Apportionment" Ruling: The Court's "apportionment" ruling is also legal error which is
not supported by Idaho lien law or the evidence of record which exists.
The Court's most recent ruling asserts there is no evidence in the record to raise a factual
issue for trial regarding LV's Lien claim. LV disagrees. Factual issues are raised by several
separate pieces of evidence: LU's Claim of Lien itself; previously-filed affidavits from several
LV employees; two affidavits of Michael Cowan, Canyon County Deputy Assessor; and new
Second Affidavit of Ryan Preister filed herewith.
In addition, Idaho case law recognizes that improvements done on one parcel of real
property, which benefit different parcels of real property, may be properly included in a lien claim
charging the benefitted parcel, although the work was done elsewhere.

What parcels were

benefitted by what improvements - whether on the same parcel or a different parcel - are
questions of fact raised by the record that must be resolved at tria1. An irrigation pump and
delivery system located on one parcel, but feeding water through pipelines to other parcels that

MEMORA."IIDUM

~

SUPPORT OF L-\~1>SCAPES

{j~LIMITED.

LLC'S MOTION FOR RECONSIDERATION - Page 6

1109

(

would otherwise have no water source, is but one example.
I.C. § 45-505 concerning "land subject to lien" necessitates a trial to detennine what
specific amounts of LU's total lien claim are properly made and chargeable to what specific
parcels of real property in fashioning a decree of foreclosure. Such specific breakdown or detail
is not required of a lien claimant at the time a lien claim is filed, but is proof which may be
developed and presented at trial to resolve such factual questions.
ARGUMENT

I.

LEGAL STANDARDS

"The decision to grant or deny a request for reconsideration generally rests in the sound
discretion of the trial court." Johnson v. Lambros, 143 Idaho 468,473 (2006). A party making a
motion for reconsideration is pennitted to present new evidence, but is not required to do so. Id.
It is axiomatic that a party may raise questions of law as alleged reversible error on a

motion for reconsideration and prior to entry of a final judgment to facilitate proper disposition of
cases consistent with governing law; to correct legal errors; and to further the policy of avoiding
unnecessary appeals. IRCP 11 (a)(2).
With respect to the standard applicable to the summary judgment at issue in this Motion
for Reconsideration, which is based on the underlying foreclosure action to be tried by the court
without a jury, a judge is not required to draw inferences in favor of the party opposing a motion
for summary judgment, and may draw the most probable inferences, but only upon the undisputed
evidence before it, not where there is conflicting evidence. Bauchman-Kingston P'ship, LP v.
Haroldsen, Docket No. 34551, 2008 Opinion No. 120 (Dec. 8,2008).

ll.

IDAHO LAW DOES NOT SUPPORT POSTPONING LU'S LIEN
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The Court erred in granting partial summary judgment and holding that LU's Lien is
"postponed as a matter of law on the four parcels in question to Hopkins' deeds of trust under 45-

508." July 7, 2007 Hearing Transcript, p. 16, lls. 6-8 ("Transcript"). Idaho law does not support
the Court's decision and ruling that LU's Lien must be "postponed." Indeed, Idaho law, properly
construed and applied, directs the opposite conclusion.
A. I.e. § 45-508 Does Not Apply To Support Postponing LU's Lien
I.C. § 45-508 of the Idaho Code should not be applied to postpone LU's Lien to the
Hopkins' Deeds. The plain language of I.C. § 45-508 does not apply to the undisputed facts of
this case. The facts of this case do not trigger the application ofI.C. § 45-508.
The introductory phrase of I.e. § 45-508 completely limits its application solely to the
circumstances expressly stated in that section: "In every case in which one (1) claim is filed
against two (2) or more buildings ... or other improvements .... " By its plain language, then, I.e.
§ 45-508 does not apply to this case because there are neither two buildings nor two
improvements.

The record before the Court shows no buildings and contains only one

"improvement"-a golf course with ] 8 holes and a driving range.
Although the undisputed facts of this case involve six parcels of real property where the
golf course is located}, the statute does not list "parcels" or "land" as one of the circumstances
that are required for I.e. § 45-508 to apply. The Court erroneously substituted or treated as
synonymous, the words "parcels" and I.e. § 45-508's requirement of "improvements": "So in
this case, Landscapes Unlimited, as the lien claimant, fails to specify the amount claimed against

1 Parcel] (R3208601O) is 29.23 acres and constitutes Golf Holes 7, 8, and 9; Parcel 3 (R32082) is 52.42
acres and constitutes Golf Holes 1-6 and the driving range; Parcel 10 (R32083014) is 19.82 acres and constitutes Golf
Holes 17 and 18; Parcel 16 (R3209801OB) is 23.08 acres and constitutes Golf Holes 12, 13, and 14.
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each of the four parcels or improvements owned by the same entity." Transcript, p. 15, lis. 22-25.
"My problem wasn't that one lien was sufficient. The question was whether or not it needed to be
broken down, in terms of the amount allotted towards each parcel." Transcript, p. 11, lis. 16-19.
However, nothing in I.C. § 45-508 requires or permits its application where two or more parcels,
but only one improvement, are at issue. The Court erred in applying I.e. § 45-508.
In addition, I.C. § 45-508 requires the person filing the claim to "designate the amount due
him on each of said bUildings... or other improvement.... " In this case, there are not separate or
different amounts due on each parcel, nor are there separate improvements to which separate
amounts due can be designated. There is only one improvement and one amount due for that
improvement. I.C. § 45-508 clearly states that the amount designated to be due is "on each of
said buildings ... or improvement," not each parcel.
Looking at the purpose of I.C. § 45-508 also leads to the conclusion that the Court erred
in applying LC. § 45-508 to the facts of this case. I.C. § 45-508 was intended to prevent the harm
to a creditor that would occur if that creditor or another creditor had a secured interest in two or
more separate and distinguishable improvements and a lien claimant was allowed to colIect
amounts due on one improvement from a different improvement which did not benefit from the
lien claimant's labor or materials in the amount claimed. In this case, such a harm is not present
because there is only one improvement, and each parcel benefited from LU's labor and materials
supplied to all other parcels where the end result is a golf course. Indeed, without the work
performed and the labor and materials supplied to each parcel taken together as a whole, there
would be no golf course. The result of the Court's erroneous application of I.C. § 45-508 to the
factual circumstances present here, where there is no harm to be prevented to Hopkins who loaned

MEMORANDUM IN SUPPORT OF L\.NDSCAPES UJIo'LIMITED. LLC'S MOTION FOR RECONSIDERA TlON - Page 9

1112

(

money to HPGC for purposes of building a golf course rather than for specific improvements
made to specific parcels of land, is an unwarranted windfall to Hopkins and an outcome that is
contrary to the purpose ofLC. § 45-508.
In the case before the Court, under a plain language application of I.e. § 45-508, there are
neither two or more improvements, nor separate amounts due. In addition, the harm that LC. §
45-508 was designed to prevent is not present. Therefore, the Court should hold that LC. § 45508 does not apply and that LU's Lien is not postponed to Hopkins' Deeds.

B.

Idaho Case Law Does Not Support Applying I.e. § 45-508 To
Postpone LU's Lien

There is no Idaho case law requiring or providing a basis for the Court to apply I.e. § 45508 to postpone LU's lien. The three cases expressly cited and relied on by the Court in its July 7
decision do not do so as discussed here.

1. Treasure Valley Plumbing and Heating, Inc. v. Earth
Resources Co.
The Treasure Valley case does not require or provide any basis for the Court to apply
I.C. § 45-508 to postpone LU's Lien. "It would exalt form over substance to hold that a notice of
claim must describe with particularity each and every building, or other form of improvement
where plumbing work was performed....

This type of particularity might be appropriate in

fashioning a lien foreclosure decree... , But we decline to mandate such precision in the notice of
claim." Treasure Valley Plumbing and Heating, Inc. v. Earth Resources Co., 106 Idaho 920, 92324, 684 P.2d 322, 325-26 (Ct. App. 1984). In Treasure Valley, a lien claimant filed a claim of
lien that did not identify which buildings, improvements, structures, pipeline and other mining
and mineral processing systems the lien was claimed to cover. Id. at 923, 684 P.2d at 325. It was
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undisputed that "a number of buildings and other improvements exist[ed] at the Delamar Silver
Mine." /d. The court held that despite the lien claimant's failure to describe with particularity
what work was performed where, the claim of lien was valid Id. at 923,684 P.2d at 325.
Despite the lien claimant's failure to describe which buildings or improvements were
covered by the lien, the Treasure Valley court did not apply I.e. § 45-508 to require
postponement. The Treasure Valley court merely quoted part of I.C. § 45-508 to bolster its
finding that the notice of claim of lien was valid. Indeed, the dispute in Treasure Valley was
between the lien claimant and the owner of the property and there was no other lien to which the
lien claimant's claim of lien could be postponed. More importantly, in Treasure Valley, the
undisputed facts established there were "a number of buildings and other improvements .... " Id.
Here, there are not two or more buildings or improvements and the dispute is between LV,
the general contractor, and Hopkins, a lender who is the beneficiary under a deed of trust.
Consequently, the Treasure Valley case does not require or provide any basis for the Court to
apply I.e. § 45-508 to postpone LV's Lien.

2. Phillips v. Salmon River Mining and Development Co.
Similarly, the Phillips case does not require or provide any basis for the Court to apply
I.e. § 45-508 to postpone LV's Lien. In Phillips, a lien claimant provided labor on three placer

mining claims. Phillips v. Salmon River Mining and Development Co., 9 Idaho 149, 151, 72 P.
886 (1903). The lien claimant filed one claim oflien. Id. The "three mining claims were being
worked as one mine." Id. The Phillips court held that "appellant is entitled to a lien upon all of
them ...." Id. The Phillips court noted that the owner owned three mining claims and that the
claim of lien was filed against all of them and did not specify the amount due on each claim. Id.
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The Phillips court then cited I.C. § 45-508, which at the time was referenced as "Section 7," and
noted: "Said section provides, in such cases, that the only effect is to postpone such lien to other
liens, and does not declare the lien void for that reason. There is nothing in that contention." ld
at 152, 72 P. 886.
Like the Treasure Valley case, the Phillips court does not apply I.C. § 45-508 to require
postponement. The Phillips court simply noted that I.C. § 45-508 cannot be used to void a lien
claimant's lien, "the only effect is to postpone such lien to other liens." ld. More significantly,
"mining claims" are one of the expressly enumerated circumstances that trigger the application of
I.C. § 45-508. In addition, the dispute in Phillips was between the lien claimant and the owner of
the three mining claims.

The dispute was not between the lien claimant and other non-lien

claimant creditors who also had a lien on the mining claims. Therefore, at most, the holding of
the Phillips court is limited to the rule that I.e. § 45-508 (then "Section 7") is not a basis to void a
claim of lien when a lien claimant does not specify the amount due him on each mining claim.
For these reasons and given that the case before this Court does not involve mining claims or any
other circumstances listed in I.e. § 45-508, the Phillips case does not require or provide any basis
for the Court to apply I.e. § 45-508 to postpone LU's Lien to Hopkins' Deeds as a lender.

3. Fair:fax v. Ramirez
The Fairfax case does not mention I.e. § 45-508 or postponement and is no basis for the
Court to apply I.C. § 45-508 to postpone LU's Lien. In Fairfax, a lien claimant provided services
benefitting an owner's property as well as services benefitting an easement road accessing the
owner's property. Fairfax v. Ramirez, 133 Idaho 72, 74, 982 P.2d 375, 377 (Ct. App. 1999). The
lien claimant filed a claim oflien on the owner's property, rather than on the easement road, for
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work the lien claimant performed on the easement road. Id. at 78, 982 P.2d at 381. The court in

Fairfax held that the lien claimant could maintain a lien on the owner's property for work done on
the easement road. Id. The Fairfax case has nothing to do with

I.e.

§ 45-508 or postponement,

and therefore does not require or provide a basis to postpone LU's Lien under I.C. § 45-508.

4. Idaho Min. & MilL Co. v. Davis
In rendering its decision on July 7, 2009, the Court did not consider or cite the fourth case
contained in the annotations of I.e. § 45-508, namely, Idaho Mining & Milling Co. v. Davis, 123
F. 396 (9 th Cir). The omission is significant. That case does not support

I.e.

§ 45-508 being

applied to postpone LU's lien. The opposite is true. That case directs LU's lien be treated as a
single claim, and thus not be postponed. In Idaho Min. & Mill., a lien claimant filed a claim of
lien against a mining property for work performed. Idaho Min. & Mill., 123 F. at 398. In holding
that the lien was valid despite the mine owner's argument that it was invalid "for want of proper
designation of the property to which it applies," the court quoted I.C. § 45-508 (then "Section 7")
and held that:
Under a strict construction of this section the failure of the plaintiff to specify in
his claim of lien the amount due on each claim would only postpone such lien to
other specific liens, but not invalidate it; while under the liberal construction given
to similar sections by courts in other states, where several claims or locations are
owned and operated as one mine, as against the parties so uniting them, they may,
for the purpose of the lien law, be regarded and treated as a single claim, and
declared on as such.

Id at 398-99 (citing Hamilton v. Delhi Min. Co., 50 P. 378 (Cal. I 897)(other citations omitted).
The Idaho Min. & Mill. court further stated, "The statutes giving liens to laborers and mechanics
for their work and labor are liberally construed...." Id. at 398 (citing Davis v. Alvord, 94 U.S.
545 (1877»(emphasis added). Therefore, under Idaho Min. & Mill., a liberal construction of
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Section 45-508 requires "several claims or locations" to be "regarded and treated as a single
claim." Id. at 399.
This Court's holding that LU's Lien is postponed as a matter oflaw because it "fail[ed] to
specifY the amount claimed against each of the four parcels or improvements owned by the same
entity" directly conflicts with and does not follow the rule from Idaho Min. & Mill. and is
reversible error. See Transcript, p. 15, lis. 23-25.

C.

The Court Should Adopt and Follow California Case Law
Construing the Identical Statute, Where Idaho Lacks Appellate
Case Law Doing So, and Where Idaho Adopted the Same
Statute as part of its Original Lien Law

In 1893, the Idaho Legislature enacted its materialman lien statute which included I.e. §
45-508 (then "Section 7"). See 1893 Idaho Session Laws, Ch. 1 § 7, p. 49, a copy of which is
attached hereto as Appendix "A". Other than the addition of two commas and one semicolon in
1908, the 2009 version of I.C. § 45-508 is exactly the same as the originally-enacted 1893
version.
"Idaho's materialmen's lien statutes appear to have been adopted from those of
California."

Chief Industries, Inc. v. Schwendiman, 99 Idaho 682, 687, 587 P.2d 823, 828

(1 978)(citing Hendrix v. Gold Ridge Mines, Inc., 56 Idaho 326,54 P.2d 254 (1936». Idaho courts
have repeatedly looked to California courts for guidance and construction of Idaho's
materialmen's lien statutes. See Chief Industries, Inc., at 687, 587 P.2d at 828; Turnboo v. Keele,
86 Idaho 101, 105,383 P.2d 591,593 (1963); Beall Pipe & Tank Corp. v. Tumac Intermountain,

Inc., 108 Idaho 487, 492, 700 P.2d 109, 114 (Ct. App. 1985); and Acoustic Specialties, Inc. v.
Wright, 103 Idaho 595, 601, 651 P.2d 529, 535 (1982). The court should do likewise in this case
as well.
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Several California courts interpreting Idaho's I.C. § 45-508 language (Cal. § 1188) have
held that even if a lien claimant performs work on multiple improvements, but the work is
performed under one contract and no specific amount is due on each improvement, I.C. § 45-508
(Cal. § 1188) will not be applied to postpone a lien claimant's lien:
While section 1188 requires the claimant who files a lien against two or more
buildings, or other improvements, to designate the specific amount for which he
claims a lien upon each of such "improvements", it does not require him to make
such designation unless there is in fact a specific amount due to him on each of
such improvements, and it might frequently happen that a contractor would
construct several buildings under one contract, and there would not be any specific
amount due to him on each of such buildings.

Warren v. Hopkins, 42 P. 986, 987 (Cal. 1895). See also Southern California Lumber Co. v.
Peters, 86 P. 816, 817 (1906).

In Southern California Lumber Co., a lien claimant filed a lien on three cottages located
on three adjoining lots. ld. at 816. The lots were all owned by the same owner and there was
only one contract between the lien claimant and the owner. ld. Trust deeds (or deeds of trust)
were filed on the lots. ld. The holder of the deeds of trust argued

I.e.

§ 45-508 (Cal. § 11 88)

postponed the lien claimant's lien "for the reason that plaintiff's claim of lien failed to designate
the amount due him on each of the buildings, as required by section 1188, Code of Civil
Procedure."

ld.

The Southern California Lumber Co. court held the deeds of trust were

subordinate to the lien claimant's lien because there was one contract and it was impossible to
designate the amount due to the lien claimant on each of the buildings:
It will not be held that the legislature intended to defeat the application of the lien
law to a particular class of cases by requiring the performance of something
impossible; but, on the contrary, the mechanic's lien law, being remedial in its
nature, will be given a liberal interpretation to promote justice and carry out its
general purpose, and it will be presumed that in enacting section 1188, Code of
Civil Procedure, the legislature had in mind those cases only where it was possible
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to designate the amount due on each of several buildings and did not intend that
the section should apply to any other class of cases. To give the section the
construction contended for by appellant would cut the throat ofthe mechanic's lien
law as applied to a class of cases....
ld. (emphasis added).
Like the situation in Southern California Lumber Co., where there was only one contract
and it was impossible to designate the amount due on each of several buildings, LV performed all
work under one contract and it was impossible for LV, at the time it filed its claim of lien, to
designate the amount due. Furthermore, the circumstances of LV's Lien make an even more
compelling case for avoiding application of I.e. § 45-508 than the facts in Southern California

Lumber Co. Vnlike Southern California Lumber Co., where there were three separate buildings
on three separate lots, in LU's situation, there are no separate improvements. There is one
improvement-a golf course. Therefore, this Court should follow the reasoning of Southern

California Lumber Co. and not postpone LV's Lien to Hopkins' Deeds, i.e., not "cut LV's throat"
in reaching a result which is at complete odds with the "liberal construction" and purpose of
Idaho lien law, and eliminate such a large class of cases from the protection of the lien laws.
Similarly,

I.e.

§ 45-508 (Cal. § 1188) should not be applied to require a claim of lien to

designate amounts due where improvements are made on two separate and distinct pieces of
property "under and by virtue of one contract for the performance of labor upon the entire work."

Kritzer v. Tracy Engineering Co., 116 P. 700, 702 (1911). In Kritzer, a lien claimant constructed
improvements on an owner's mining property and the owner's millsite. ld. at 700. The mine and
the millsite were located nine miles away from each other. !d. at 700. A claim of lien was filed
on both the mine and the millsite. ld. at 702. The Kritzer court quoted I.C. § 45-508 (Cal. §
1188) and held:
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As appears here, the improvements made by the [lien claimant] upon both the mine
and millsite constituted one plant, and for which the defendant agreed to pay the
gross sum specified in the contract for the construction of the same as a whole.
The work done and performed by [the lien claimant] was under and by virture of
one contract for the performance of labor upon the entire work, and therefore it
was impossible to designate the amount due to [the lien claimant] for work and
labor performed upon each of such properties; and, hence, nothing could be due
him upon each thereof. His claim was upon the entire plant covering all the
improvements.
Kritzer v. Tracy Engineering Co., 116 P. 700, 702 (1911). See also Hendrickson v. Bertelson, 35

P.2d 318, 320 (Cal. 1934) (holding lien claimants were "not required to do the impossible", and
were excused from complying with the statutory requirement of section 1188 that the lien
claimants designate the amount due upon each of the six dwellings located on adjacent lots to
which materials were delivered). Like the Kritzer court, this Court should hold LU was not
required to designate amounts due because the work was for an entire golf course and was to be
paid as a gross sum under one contract.
In summary, Idaho has no appellate case law specifically addressing whether it is
appropriate to postpone a lien under the circumstances present in this case. But California does,
and Idaho adopted its lien statutes from California. Therefore, it is appropriate for this Court to
follow and adopt California case law construing and applying I.e. § 45-508.
D.

Under

I.e.

LU's Lien Is A "Preferred Claim" Under I.e. § 45-506 And
Should Not Be "Postponed" Under I.C. § 45-508

§ 45-506, a mechanic's or materialmen's lien claim is a "preferred claim"

where "work commenced" prior to the recording of a mortgage or deed of trust. The "preferred
claim" status evidences the legislative intent favoring a lien claimant vis-a-vis a lender or bank or
other holder of a mortgage or deed of trust. Such "preferred claim" status represents a definite
policy choice by the Idaho legislature.
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The circumstances where a lien claim is entitled to "preferred claim" status is well settled
under case law construing I.C. § 45-506. That is, where a lien claimant "commenced work" prior
to a mortgage or deed of trust being recorded, the lien claim is a "preferred claim" and entitled to
priority ahead of the mortgage or deed of trust. White v. Constitution Min. & Milling Co., 56
Idaho 403,55 P.2d 152 (1936); Ultrawall, Inc. v. Washington Mut. Bank, 135 Idaho 832,25 P.3d
855 (2001), citing the leading case of Pacific States Sav. & Loan & Bldg. Co. v. Dubois, 11 Idaho
319,83 P. 513 (1905).
In Ultrawall, 135 Idaho at 834, citing Pacific States, 11 Idaho at 325, 83 P. at 514, the
Court reaffirmed the longstanding rule, stating:
[a]Il liens for labor commenced and materials commenced to be
furnished prior to recording [the] mortgages are prior and superior
liens to said mortgages, and the liens of all laborers for labor
commenced, and materialmen for materials commenced to be
furnished, subsequent to the recording of said mortgages, are
subordinate to said mortgages .... (emphasis original in Ultrawall)
It is undisputed, as the Court has already ruled, that the facts establish L U' s lien claim is a

"preferred claim" under I.C. § 45-506. LV fully complied with such statute in all respects.
Hopkins does not contend otherwise or controvert LU's compliance therewith. However, it
appears this Court failed to consider I.C. § 45-506 and the "preferred claim" status ofLU's Lien
in construing I.C. § 45-508.
LV submits that the policy choice and legislative intent evidenced by
be considered in properly construing

I.e.

I.e.

§ 45-506 must

§ 45-508 under well-settled rules of statutory

construction. Specifically, both statutes of the same lien act must be construed in pari materia to
properly ascertain and carry out the legislative intent. Mattoon v. Blades, 145 Idaho 634, 637,
181 P.3d 1242, 1245 (2008).
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I.C. § 45-506 of the Idaho Code clearly establishes that the Legislature prefers mechanic's
and materialmen's liens over "any lien, mortgage or other encumbrance, which may have attached
subsequent to the time when the building, improvement or structure was commenced, work done,
equipment, materials or fixtures ... were commenced to be furnished. I.C. § 45-506. With I.C. §
45-508, however, the Legislature set limits on this preference for mechanic's and materialmen's
liens, but only under circumstances where there are two or more buildings or improvements so
that a creditor would not be denied the benefit of his collateral by a lien claimant trying to collect
amounts due on one improvement from a different improvement which did not benefit from the
lien claimant's labor or materials in the amount claimed. It is in this limited context that I.C. §
45-508 should be construed and applied.
Construing I.C. § 45-506 and I.e. § 45-508 together supports the analysis and results
reached by the California courts discussed above.

Failing to construe the statutes together, as

this Court did in its July 7 ruling, has resulted in a decision where what is clearly granted or
"given" under I.C. § 45-506, the Court's ruling "takes away" under I.C. § 45-508 by denying

LV's Lien its "preferred claim" status vis-a.-vis Hopkins' Deeds. Such "sleight of hand" does not
reflect the legislature's intent, and the result is legal error.

E.

The Lien Laws Must Be "Liberally Construed" Given Their
"Remedial Purpose"

The purpose of the Idaho lien statutes is to compensate persons who perfonn labor upon or
furnish material to be used in the construction, alteration, or repair of a building, other structure,
or improvement to land. I.e. §§ 45-501, 45-507; Pierson v. Sewell, 97 Idaho 38, 539 P.2d 590
(1975). To fulfill this purpose, Idaho's lien statutes, I.C. § 45-501 et seq., must be "liberally"
construed so as to effect their objects to promote justice under long-settled case law.
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Industries, Inc. v. Schwendiman, 99 Idaho 682, 587 P.2d 823 (1978); Pierson v. Sewell, supra;
Durfee v. Parker, 90 Idaho 118,410 P.2d 962 (1965).

The Court has done the opposite here in concluding LV's lien should be postponed. It has
also imposed a hugely impractical and onerous burden, or maybe even an impossible one, in
requiring LV to have a detailed breakdown of specific amounts owing on each separate parcel of
real property which collectively makes up the single improvement at issue in this case, the golf
course. Idaho law does not require such detailed specificity in a lien claim, which serves a notice
purpose. Treasure Valley Plumbing v. Earth Resources, 106 Idaho 920, 923-924 (Ct. App.1984).
Such a determination of what land is subject to the lien and in what amounts is reserved for this
Court following trial. See I.e. § 45-505.
Ill. THERE ARE GENUINE ISSUES OF MATERIAL FACT WHICH
PRECLUDE "APPORTIONMENT" AS A MATTER OF LAW, AND THE
LIEN LAW ENTITLES LV THE OPPORTUNITY TO PROVE AT TRIAL
THE AMOUNTS OWING FOR WORK PERFORMED AND/OR BENEFITS
CONFERRED ON SPECIFIC PARCELS
The Court has ruled as a matter of law that there is no evidence in the record to support a
finding of any specific amount of LV's Lien that is attributable to the specific parcels that
comprise Hunter's Point Golf Course. See Transcript, p. 10, lls. 9-14. This was error. The
record does contain evidence raising genuine issues of material fact regarding the value of LV's
work to be allocated to specific parcels comprising the golf course.

In addition, the Court

misconstrues Idaho lien law in concluding that at the time of filing, a lien claim must have a
detailed lien breakdown by amount tied to different parcels for one project under one contract for
one owner. Rather, Idaho lien law only requires a detailed breakdown identifYing which amounts
due lie against which parcels at the time of trial, which LV was and is prepared to do.
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A. Several Items Of Evidence In The Record Raise Genuine Issues Of
Material Fact Which Preclude Summary Judgment

There are multiple different items of evidence in the record before the Court raising
genuine issues of material fact regarding the lien amounts due on different parcels of the Hunter's
Point Golf Course, which preclude summary judgment.
L U' s Claim of Lien document itself raises a genuine issue of fact. It alleges a total lien
amount due. It alleges such lien amount is due as arising from several different parcels of real
estate. Such facts, standing alone, raise a factual question of what total lien amount breakdown is
properly made to the several different parcels where LU built the golf course. Such remains to be
determined by evidence presented at trial.

In addition, LU's several employees' Affidavits and voluminous attached documentation,
including invoices, log books, etc., previously filed, also evidence various amounts, for various
work, done at various places, at various times during the construction work on the golf course.
See Affidavit of Ryan Preister; Affidavit of Rory Hutchison; Affidavit of Michael Surls. Such

evidence ofLU's work done in constructing the golf course are sufficient to raise triable questions
of fact as to what, where, and at what price LU did various aspects of the work.

In addition, the two Affidavits of Michael Cowan, Canyon County Deputy Assessor, also
evidence the various holes and locations on different parcels where LU performed work to build
the golf course.

Cowan's Affidavit includes photographs evidencing the various holes, sand

traps, cart paths, fairways, rough, etc., all components of the golf course construction, performed
by LU in different locations, on different parcels, and at different times.
In addition, LU also files herewith the Second Affidavit of Ryan Preister, attaching LU's
supplemental discovery responses, timely served on Hopkins pursuant to the Court's scheduling
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order, which includes voluminous documentation evidencing LV's actual work, amounts due, and
timing thereof, on the various golf course parcels of real property breaking down its total lien
claim to the individual parcels.

This Second Affidavit of Preister raises questions of fact

regarding the amounts due on different parcels for the golf course construction project. While
this Second Affidavit of Preister was not filed with the Court at the time of the prior summary
judgment motions, such discovery documents are properly considered now by the Court on LV's
motion for reconsideration; had been disclosed and served on Hopkins; and are not prejudicial to
Hopkins, to whom such information was previously and timely produced as part ofLU's intended
trial evidence.
B. What Parcels Benefitted from What Work Performed or Materials
Furnished Raises Genuine Issues of Material Fact Which Preclude
Summary Judgment

Several Idaho lien cases support the proposition that improvements done on one parcel of
property which benefit another parcel are the proper subject of a lien. See, e.g., FaiTjax, 133
Idaho 72, 982 P.2d 375; Chamberlain v. City of Lewiston, 23 Idaho 154, 129 P. 1069 (1913);
Beall Pipe & Tank Corp. v. Tumac Intermountain, Inc., 108 Idaho 487, 700 P.2d 109 (Ct. App.

1985). The determination of what work performed and/or materials furnished on one parcel
actually benefit another parcel raises multiple questions of fact which necessarily preclude
summary judgment. While recognizing the principle set forth in FaiTjax for the purpose of
"postponement" in its July 7 decision, this Court failed to acknowledge it with regard to the
"apportionment" issue. In light of such Idaho case law, the Court erred in holding that no genuine
issue of material fact was raised to preclude summary judgment on the "apportionment" issue.
In FaiTjax, work on a private road access easement was held to be a proper subject of a
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lien claim against the real property benefitted elsewhere. 133 Idaho at 77, 982 P.2d at 380.
Moreover, the finding was made following a bench trial, rather than on a summary judgment
motion, evidencing the factual nature of the issues raised.
Fairfax also cites and relies on Chamberlain v. City of Lewiston, 23 Idaho 154, 129 P.

1069 (1913), in recognizing the same principle. In Chamberlain, water works in a river, which
had been destroyed and washed away by runoff in a flood, were intended to benefit water works
of the City of Lewiston waterworks system located elsewhere. 23 Idaho at 159-163, 129 P. 10701071. The Court held that a lien did attach to the City's waterworks systems in spite of the fact
that the work completed was not done on the system itself but was located in the streambed of the
Clearwater River, and even though the improvements no longer existed after the flood. 23 Idaho
at 166-167, 129 P. at 107 I. Again, such factual determination was made at trial, not on summary
judgment. See also Beall Pipe & Tank Corp. v. Tumac Intermountain, Inc., 108 Idaho 487,491,
700 P.2d 109, 114 (Ct. App. 1985) (following trial and factual findings, court held that a ]jen did
attach to an 840 acre parcel of property although the materials furnished "had been delivered to
and had been installed on and adjacent to the 840 acre parcel of [owner's] land described in the
claim of lien."); Weber v. Eastern Idaho Packing Corp., 94 Idaho 694, 496 P.2d 693 (1972)
(affirming lower court's fmding that work to level the soil and remove rocks had been performed
on 200 acres of land, which was benefitted as a farming unit, and as such, the lien claim
describing the entire 200 acres and foreclosed in that action was not "too broad" for failing to
more specifically describe what portions ofthe land had been benefitted).
The same principles that applied in Weber, Fair/ax, Chamberlain, and Beall Pipe should
be applied in this case to preclude summary judgment on the "apportionment" issue and reserve
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the same for trial. Specifically, as in Weber, Idaho law should entitle LV to foreclose its lien
upon the entire golf course as one "unit," regardless of whether such "unit" is made up of six
different parcels of real property by the underlying deeds.

The "unit" is significant, not the

number of underlying parcels which comprise it.
Similarly, Fairfax, Chamberlain, and Beall Pipe support recognition that LV's work on
one parcel, which provides a benefit to other parcels, is a lien properly chargeable against the
parcel receiving the benefit. One example illustrates the point: the irrigation pump system is
located on one parcel of the golf course, but supplies water to all parcels of the entire golf course.
All parcels receiving the benefit are properly chargeable with the expense of the irrigation pump
system. Accord Beall Pipe & Tank Corp. v. Tumac Intermountain, Inc., supra (farm irrigation
system). A determination as to which parcels (including the four parcels where LV has priority
under I.C. § 45-506) were benefitted by work done on them, or by work done on other parcels, are
issues of fact that are not properly resolved on summary judgment.

C. The Lien Amount Breakdown By ParceJ Is A Question Of Fact
Necessarily To Be Determined At TriaJ
The Treasure Valley case, cited and relied on by the Court in its July 7 decision, and the
plain language of I.e. § 45-505, recognize that the specific amount of any lien claim, and what
specific real property must necessarily be foreclosed to satisfy it, are issues to be adjudicated and
proved at the time of trial.

In Treasure Valley, the Court of Appeals reversed the lower court's holding that the lien
claim failed to sufficiently describe the property which was the subject of the lien claim. The lien
claim referred to "plumbing and piping materials and supplies furnished for a project known as
the Delamar Silver Mine.

The labor, materials and supplies were used for the construction,
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alteration and repairs of certain buildings, improvements, structures, pipeline and other mining
and mineral processing systems on the following described lands [legal description omitted]."

Treasure Valley, 106 Idaho at 922. The district court ruled this description inadequate for two
reasons: (1) it failed to identify the location of the property; and (2) it failed to specify which
parts of the property - that is, which buildings or other improvements - were subject to the lien.

Id The Court of Appeals rejected both rulings.
Rejecting the second point, the Court of Appeals held that the description of the
improvements was sufficient in the notice of claim of lien, stating:
It would exalt form over substance to hold that a notice of lien must describe with
particularity each and every building, or other form of improvement where
plumbing work was performed, at a mining project. This type of particularity
might be appropriate in fashioning a lien foreclosure decree. Indeed, I.e. § 45-505
provides that the court in foreclosure proceedings shall determine the extent of
property embraced by the lien. We decline to mandate such precision in the notice
of claim.

Id at 923-24. Thus, Idaho law does not require a level of detail or "precision" in a lien claim that
is unduly onerous, burdensome, or impractical. Rather, such level of detail or "precision" may be
developed as part of the proof at trial and as necessary "in fashioning a foreclosure decree"
pursuant to I.e. § 45-505.
Further, the Idaho Supreme Court has recognized the necessity for trial and the
unequivocal duty of the trial court under

I.e.

§ 45-505 to call witnesses and hear evidence to

determine what land is necessary to foreclose upon to satisfy a lien. Robertson v. Moore, 10
Idaho 115, 77 P. 218 (1904), (reversing and remanding for trial based on trial court's failure to
determine what land was subject to foreclosure to satisfy the lien, leaving it to the sheriff to
determine this question, which was legal error); see also Dybig v. Willis, 59 Idaho 160, 169, 82
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P.2d 95, 99 (1938) ("The statute [I.e. § 45-505] makes it the duty of the trial court to determine
the amount of land required for the convenient use and occupation of any 'building, improvement
or structure,' and, of course, it would be necessary for the court to take evidence to enable it to
perform that statutory duty. Inasmuch as the statute imposes that duty upon the trial court, it is
not necessary to allege the amount ofland required, as contended by appellant.").
Contrary to the above Idaho case law, this Court's "apportionment" ruling in effect
required LV to include in its initial lien claim a specific breakdown of amounts due to LV for
constructing each of the features on each individual hole, including sand traps, fairways, irrigation
equipment, tees, greens, bunkers, etc., on each of the separate parcels of land comprising the golf
course.

Doing so would have been unduly onerous, burdensome, and impractical, if not

impossible, at the time LV filed its lien claim, and it is not required by Idaho case law.
With that said, LV is prepared to supply such detail and evidence at the time of trial as it
has available. See Second Affidavit of Ryan Preister, and attached LV supplemental discovery
responses, discussed above. Whether such evidence is sufficient for the Court to fashion a decree
of foreclosure based on actual amounts due on each parcel versus some method of apportionment,
is a question of fact properly determined at trial under I.e. § 45-505. The Court's most recent
ruling on "apportionment" as a matter of law denies LV the opportunity to present such evidence
at trial, instead imposing the obligation on LV at the time it filed its lien claim. Based on Idaho
case law and I.C. § 45-505, such a ruling is legal error.
Case law from other jurisdictions specifically recognizes a lien claimant's right to have an
opportunity to prove amounts tied to specific parcels prior to settling on a project-wide
apportionment method based on acreage or lots, and that such is a factual issue for trial. See, e.g.,
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Wahl v. Southwest Savings and Loan Assoc., 476 P.2d 836, 840 (Ariz. 1970), citing Blake v.
Crystaline Lime Co., 37 Idaho 637, 221 P. 1100, mod. on rehearing, 37 Idaho 643; C S & W
Contractors, Inc. v. Southwest Savings & Loan Assoc., 883 P.2d 404, 406 (Ariz. 1994).

In C S & W Contractors, Inc. v. Southwest Savings & Loan Assoc., the Court stated:
We did, however, change the method of apportionment. Instead of a simple ratio,
we held that the value of the actual labor and materials put into each lot should be
the amount of the lien for that lot. Wahl, 106 Ariz. at 386, 476 P.2d at 841. This
method was appropriate because the labor and materials that gave value to each lot
were not difficult to establish. We relied on the equitable principle that a lien
should be based on what is done to enhance the value of the property.
Wahl stands for the propositions that (1) there should be apportionment when a
lienor seeks to assert its entire lien against less than all of the property, and (2)
where the value of the actual labor and materials used to improve each lot can be
readily determined, the priority is for that amount (citations omitted)."

883 P.2d at 406. The C S & W Contractors court stated further:
In this case, C S & W has a valid, superior lien on four of the fifty-two lots that
were benefitted through improvements. If CS&W can demonstrate that it placed
more than equal value on any of the four lots for which it has priority, it may do
so. If it chooses not to do so, or cannot do so, then each lot received one-fiftyseconds of the value of the original lien covering the entire subdivision, less
payments made. CS&W would be entitled to extract four-fifty-seconds of that
amount from Jots thirty-nine through forty-two.
Id.

Thus, if the lien claimant can establish actual value oflabor and materials on a specific lot
or parcel, then that is the amount of the lien claim on that land. That is true even ifit is more than
an equal or pro rata apportionment amount. No "apportionment as a matter of law" rule as raised
by Hopkins can foreclose LU's right and opportunity at trial to attempt to so establish. On the
other hand, if the lien claimant cannot do so, or chooses not to do so, then an equal or pro rata
"apportionment" may be appropriate as an equitable resolution. However, it is LU's choice
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whether it wishes to attempt to prove the actual amounts due for work performed on each of the
parcels where it does or does not have a priority lien under I.e. § 45-506. It is not for the Court to
rule as a matter of law that Hopkins' project-wide "apportionment" necessarily applies - without
even considering LV's evidence on such factual issues at trial. Maybe such evidence will be
deemed to have sufficient weight and credibility to support LV's position that the entire lien claim
amount is for the four (4) parcels where it has priority under I.C. § 45-506. If not, then the
Court's findings can so reflect the project-wide acreage "apportionment" formula proposed by
Hopkins and adopted in the July 7 decision to reduce LV's lien claim on the four (4) parcels by
approximately 19%. In either case, determining what the evidence does - or does not prove - is a
matter for trial, not for summary judgment.
CONCLUSION
The Court's "postponement" ruling in this case is contrary to well-settled Idaho lien law,
as well as California case law construing the identical statute.

The Court's rulings do not

"liberally construe" the lien laws in light of their "remedial purpose."

The Court's

"postponement" ruling based on I.C. § 45-508 fails to construe that statute in pari materia with
I.C. § 45-506. The Court's ruling that "apportionment" based on Hopkins' proposed project-wide
acreage basis as a matter of law ignores multiple questions of fact which preclude summary
judgment, and improperly denies LV the opportunity to prove actual amounts due on the various
parcels collectively constituting the golf course. For all of these reasons, LV respectfully submits
that these rulings are legally erroneous as a matter oflaw and warrant reconsideration.
The Court is understandably desirous of bringing this case to a conclusion and avoiding
the necessity for trial, but doing so in a manner which is contrary to the lien law and the factual
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issues raised and which improperly denies LU a trial opportunity on the sole remaining
apportionment issue is an inequitable, unjust, and untenable result.
Accordingly, based on the foregoing and entire record herein, LU respectfully requests the
Court grant its Motion for Reconsideration and specific relief sought as follows:
•

Reversing the Court's most recent July 7, 2009 decision and ruling that postponed
LO's Lien to Hopkins' Deeds on four of the six parcels where the Hunter's Point Golf
Course was built;

•

Reinstating the Court's prior March 12, 2009 decision and ruling that LU's Lien is
valid and has first priority ahead of Hopkins' Deeds on the said four of six parcels of
real property where the golf course was built;

•

Reversing the Court's most recent July 7, 2009 decision and ruling that there are "no
issues of fact which require trial," and thereby denying LU the right and opportunity to
present evidence at trial on the issue of "apportionment;" and

•

Granting LO the opportunity to attempt to establish the breakdown of its total lien
amount due and/or the benefit conferred on the six separate parcels of real property .
that make up the Hunter's Point Golf Course.

DATED

this2!2~ July, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

BY:~
~ODELL

Attorneys for DefendantiCrossclaimanti
Cross-Defendant Landscapes Unlimited,

L.L.c.
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CERTIFICATE OF SERVICE

d.~

I HEREBY CERTIFY that on the
of July, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by U.S. Mail postage
prepaid:
J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finackra>hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com
Attorneys/or Plaintiff Hopkins Northwest
Fund, 1.1. C.

Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331-1170
Facsimile: (208) 331-1529
sgledhill@idalaw.com
Attorneys/or Hopkins Northwest Fund,
1.L.C.
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amend an ;Let entitled 'An ,Let to establish t.he ull.iverI:iity
of Id'a bo, 111 be amended to read as follows:
Sect.ion .2. There shall be levied and (j lleot.ed alinua.lly a state tax of three-quarters qf a. mi (t) OOt.
' "a 'h
dollar of the a.8 sessed vahmtion of ta.XeL\) . \.>l'1(Ele
f
t.he state. of Ida.ho, which amount, when 0 Je~le
ld
,·.olle.cted, shaJl be appropriafed to a uni ~rsit1.;1OuJt ng
fnnfl, to remain in the treasury subjeet .0 t~r e of
the boa.rd of regents; but in no event l~l ~i
ard
>lppropriate the funds j,)'''H "0 II Belefl , '9 aJl)y
ion
t.hereof, t.O rLny purposp. ot.he1' t.h,w tllt . tt01' wh~] sajd
flllld was provided: ,mcl P'ro:vided 'I'll t.~(t$ tiix 'hall
be 1e\'ied .'\lId (.'.olleet.ed ~'{)l' t.he yeRl'1:.1 18 '3~]8~, ~ 1~95
.Hn d t.ha t. If t.h e board of regell tl:i shall (. em },"1.in~ emo e
that t.he nefjetlsit.ies of the university 'eqrWl~=a. com-·
l)let.ion of the building more rapifi ' t~l') ~ taxef::
l.lrnvidp.cJ in t.hi::t ar,t, OJ' the n.r.t to w1] ::11 tJ : iit: , nendat .ory, an~ n}c;eived tliH board of rf\!:!.'e t~ 1 <.y ~r .ieipatp
1 111' n-~eeipt or t.he t\a.irl tu.xl:.l' 1»), jS8U It; \·1 1'I'~h .: to the
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out. of t.he fi1~!:lt moneys receiverl from saiel taxes, and said
Wr.l1TClnts shall be cl. Gharg(·. upon :::;tifl taxe:,; only rclld not.
a (:])Ctl'ge agaillst. the state,
..
Approved F'ebnwry ~4, H;\.lH,
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John R. Goodell (ISB#: 2872)
Daniel C. Green (ISB#: 3213)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

JUL 232009
CANYON COUNTY CLERK
J HEIDEMAN, OEPUTY

Attorney for DefendantiCross-ClaimantICross-Defendant Landscapes Unlimited, LLC

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF CANYON

HOPKINS NORTHWEST FUND, L.L.C.,
an Idaho limited liability company,

Case No. CV-08-1242-C

LIS PENDENS
Plaintiff,
vs.
GREGORY O. BULLOCK and JEANETTE
E. BULLOCK, husband and wife;
HUNTER'S POINT DEVELOPMENT
CORPORATION, an Idaho corporation;
HUNTER'S POINT GOLF COMMUNITY,
LLC, an Idaho limited liability company;
LANDSCAPES UNLIMITED, LLC, a
Nebraska limited liability company;
LANCO, INC., an Idaho corporation; BEUS
EXCAVA TION, LLC, an Idaho limited
liability company; ADVANCED
CONCRETE, INC., an Idaho corporatlon;
MATZDORFF RESOURCES LLC, an
Idaho limited liability company d/b/a
Mike's Sand & Gravel, and THE CITY OF
NAMPA, IDAHO, an Idaho municipality,
Defendants.
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)

AND RELATED COUNTER/CROSS ACTIONS)
)

NOTICE IS HEREBY GIVEN that an action has been commenced and is pending in the
above-entitled Court on the Answer and Cross-Claim of the above-named Defendant Landscapes
Unlimited, LLC, and against the above-named Plaintiff, Hopkins Northwest Fund, L.L.C., and
against the above-named Defendants, to foreclose the Claim of Lien which is dated September
26, 2007, and recorded the same date, as Instrument No. 2007064896 in the Canyon County
Recorder's Office, and detennine the respective rights and title of the parties to the following
described real property situated in Canyon County, Idaho, and more particularly described
below.
LU's Claim of Lien, as originally filed and recorded, charged eleven (11) separate parcels of
property as provided therein.
Subsequently, at various times, LU has since recorded and/or delivered Release Of Claim of
Lien instruments, which reduce to six (6) parcels of real property which are currently intended to
be charged with LU's Claim of Lien.
By this Lis Pendens, LU intends to give notice of claim of its proper charge and lien against
the following four (4) of the six (6) parcels of real property upon which LU constructed the
Hunter's Point Golf Community golf course and driving range, which are owned by Hunter's
Point Golf Community, LLC, and which parcels are more fully described in LU's Claim of Lien,
and are commonly known and described in the official records of Canyon County, Idaho, as
follows:
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County Real Property
Parcel:

Golf Course Holes:

Acreage:

R32082 (alkJa R32082000)

Holes 1-6 + driving range

52.42 Ac.

R32086010

Holes 7,8,9

29.23 Ac.

R32098010B

Holes 12, 13, 14

23.08 Ac.

R32083014

Holes 17 and 18

19.82 Ac.

LV contends that its lien claim is in first position and senior to Plaintiff Hopkins Northwest
Fund, L.L.C.'s security interest arising under two (2) deeds of trust which are at issue in the
above-entitled action.
In addition, by this Lis Pendens, LV intends to give notice of claim of its proper charge and
lien against the following two (2) of the six (6) parcels of real property upon which LV
constructed the Hunter's Point Golf Community golf course and driving range, which are owned
by Gregory and Jeanette Bullock, and which parcels are more fully described in LV's Claim of
Lien, and are commonly known and described in the official records of Canyon County, Idaho,
as follows:

Golf Course Holes:

Acreage:

R32072010

Hole 11 (95%)

9.62

R32073 (alkJa R32073000)

Hole 10 (Yz of fairway
plus green)
Hole 11 (tee blocks
plus head of fairway)
Hole 15 (95% fairway
plus Yz green)

TBD

County Real Property
Parcel:

With respect to the one (1) parcel of real property described R32072010, LV's claim of
Lien is acknowledged as junior to a deed of trust, instrument number 200575083, recorded
1114/05, currently held by Hopkins HP Schmidt, LLC.
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With respect to the part of the one (1) parcel of real property described R32073 (a/kIa

R32073000), LU's Claim of Lien is acknowledged as junior to the deed of trust, instrument
number 200574022, recorded 1114/05, which Deed of Trust is currently held by Hopkins HP
Schmidt, LLC.

if

DATED this.Rf day of July, 2009.
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

/~0--\-J~~_--=:..:::...!o~~_

BY:_-f,(lf--.:....::....:!

~o'ODELL

Attorneys for DefendantiCrossclaimanti
Cross-Defendant Landscapes Unlimited,
L.L.C.

STATE OF IDAHO
County of Bannock

)
: ss
)

~tay

On this ;t.J
of July, 2009, before me, the undersigned Notary Public, in and for
said State and County, personally appeared JOHN R GOODELL, known or identified to me to
be the person whose name is subscribed to the foregoing instrument and acknowledged to me
that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year in this
Certificate first above written.

NO Y!>ULIC FOR IDAHO
Residing at: Po~
Commission expires: .)-/;;- 3/1 I
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~/~ay of July, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) by u.s. Mail postage
prepaid:
J. Frederick Mack
Robert A. Faucher
Sarah E. Davis
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone (208) 342-5000
Facsimile (208) 343-8869
finack@hollandhart.com
rfaucher@hollandhart.com
sdavis@hollandhart.com
Attorneys for Plaintiff Hopkins Northwest
Fund,LLC.

Stephen J. Gledhill
TROUT, JONES, GLEDHILL,
FUHRMAN, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
Phone: (208) 331-1170
Facsimile: (208) 331-1529
sgledhill@idalaw.com
Attorneys for Hopkins Northwest Fund,
LLC

JO~
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